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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr T Jenkins

	Scheme
	:
	Equitable Life Individual Pension Plan (IPP)

	Respondent
	:
	The Equitable Life Assurance Society (ELAS)


MATTERS FOR DETERMINATION 

1. Mr Jenkins complains that delays by ELAS in providing him with documentation to enable him to transfer his benefits from his IPP led to him suffering loss in that a financial adjustment was applied to his fund during the intervening period.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. Mr Jenkins explains that, prior to June 2002, he had been considering for some time, and had taken advice about, whether to transfer funds away from ELAS, including the possibility of a drawdown facility.  In April 2002, ELAS had announced increased exit penalties, but it was due to apply an uplift in policy values in June 2002 as a result of a compromise scheme.  Mr Jenkins had waited for this as he felt the enhancement to his policy values would justify the increased penalty he would attract when moving his funds.  In early June 2002, Mr Jenkins received policy valuations taking into account the compromise scheme enhancement.  This then prompted Mr Jenkins to telephone ELAS to initiate the transfer process.

4. On 11 June 2002, Mr Jenkins telephoned ELAS to obtain the current transfer value of his IPP.  At this time, the transfer value was £90,429 allowing for a maturity adjustment of 4%..   Mr Jenkins says he was advised that, since he was over 50 and had ceased employment with the relevant employer, he would not be subject to a further 10% penalty if he took his benefits immediately.
5. On 12 June 2002, Mr Jenkins again telephoned ELAS.  Mr Jenkins says he had decided to transfer to a drawdown scheme to take his benefits, based on his conversation with ELAS the previous day.  Mr Jenkins also asked for the tax free cash amount he could take, but was told this could not be quoted over the telephone.  It would be sent to him with the forms necessary to implement the transfer.  Mr Jenkins states:

“I did not ask for annuity illustrations and because I was aware the tax free amount was likely to be £40,000 (£39,929 quoted 11 October 2001 plus RPI), I was able to calculate per my notes a minimum drawdown of £1,050 pa – which I did not need as income, but felt I could accept because I was keen to move the funds.”

6. The note of this conversation placed in ELAS’s records is, as follows:  
“called discussed ann. statement.

clnt believes his gaur ent. amnt has gone down.”

7. Unfortunately, ELAS cannot provide me with a transcript of this telephone call.  
8. ELAS has a record of a further telephone call from Mr Jenkins on 13 June 2002, to the effect that Mr Jenkins wished to speak to a particular customer service officer and his call was transferred accordingly.  I have not been provided with any notes about the content of this telephone call.
9. On 14 June 2002, Mr Jenkins telephoned ELAS.  ELAS’s record of that conversation is:

“Cl[ien]t has requested that we provide annuity quotes based on taking imm[ediate] ben[efit]s as soon as possible. …”
10. Mr Jenkins states that he telephoned ELAS to chase up the transfer forms he had requested.  He says he would have referred to his earlier conversations, but did not ask for annuity quotes.  Mr Jenkins suggests that ELAS’s record reproduced above is not of the conversation he had, but its interpretation/instruction sent to someone else in ELAS to action.
11. Mr Jenkins says that at no time did ELAS say to him that annuity quotes were being requested.  He suggests that, given the number of times he telephoned ELAS, he would have expected ELAS to make some statement or to clarify its understanding of what was expected, or to comment on progress with reference to the notes which should have been available on its system.
12. There appear to be further entries in ELAS’s records in relation to contact made on 20 June 2002 by Mr Jenkins (asking for “info on transfer”) and then on 25 June 2002 by Cavendish Grant (Mr Jenkins’ financial adviser) during which the advice was given that “if clt has left service he can take bens before 60”.

13. On 27 June 2002, Cavendish Grant telephoned ELAS and requested an illustration for Mr Jenkins’ tax free cash.

14. Mr Jenkins explains that he contacted Cavendish Grant as he was becoming frustrated by the lack of response from ELAS.  He says there was no significant timescale required for Cavendish Grant to advise, but they were able to provide the application forms to set up a drawdown facility within a few days.  I understand this to be a reference to the Executive Drawdown Plan Application Form with GE Life (GE), which Mr Jenkins completed on 2 July 2002.
15. On 1 July 2002, ELAS announced the increase of financial adjustments applied to surrender and maturity values.  Maturity values would now be reduced by 10%, instead of 4%.
16. Also on 1 July 2002, Mr Jenkins rang ELAS to chase his illustration request.  
17. On 4 July 2002, Mr Jenkins complained about the delay by ELAS and stated that it was unfair he would now become subject to the increased maturity adjustment.  During this conversation, Mr Jenkins also requested forms to transfer a second pension.  These forms were faxed to him the same day and Mr Jenkins questions why ELAS did not do the same with the IPP.
18. On 11 July 2002, following a fax from Mr Jenkins, ELAS says it sent a letter with an illustration of his benefits from the IPP based on current terms.  This included a transfer value of £85,773.  ELAS also noted that it was reducing its annuity rates on 17 July 2002.  Mr Jenkins says he never received this information.
19. ELAS has been able to provide me with a copy of the illustration, but it has not been able to provide me with a copy of any covering letter.  The illustration itself has no address details and, if sent, would have needed to have been under cover of an additional document.  

20. ELAS has provided a printout of its “Contact History” for Mr Jenkins with the only entry for 11 July 2002 being for “P2025867 Standard Chase Memo”.  I note that, on 11 July 2002, Mr Jenkins sent a fax to ELAS following up his requested paperwork.  The copy of this fax sent to me by ELAS has been annotated by hand with the term “CHASEM”.  I take this to be the “Chase Memo” referred to in Mr Jenkins’ “Contact History”.
21. On 30 July 2002, ELAS responded to Mr Jenkins’ complaint of 4 July 2002, and also enclosed a further benefit illustration and relevant documentation to enable the transfer of benefits. 

22. On 1 August 2002, Mr Jenkins completed an Equitable Personal Pension Plan Transfer Form for the transfer of the IPP benefits to an Executive Drawdown Plan with GE.   Mr Jenkins had already completed GE’s application form for the Executive Drawdown Plan (see paragraph 14 above) and the documentation was forwarded on to GE.
23. On 7 August 2002, GE wrote to ELAS advising that Mr Jenkins wanted to transfer his benefits into an Executive Drawdown Plan and provided the above noted documentation completed by Mr Jenkins.  GE asked ELAS to forward the transfer cheque and to complete the relevant documentation to enable Mr Jenkins’ IPP benefits to be transferred to GE.  The documentation was date stamped as being received by ELAS on 9 August 2002.  Matters proceeded from there until the transfer was completed.
24. Mr Jenkins submits ELAS handled the matter badly and it is now all too apparent that ELAS relied on a call centre operation in which it was not possible to speak to the same person twice leaving staff to rely on notes, depending on how well they were made.   He submits ELAS does not have clear detailed records of telephone calls and the absence of transcripts to support the notes made seriously questions the reliability of those notes.  
CONCLUSIONS
25. Mr Jenkins’ complaint is that the delay by ELAS in providing him with transfer documentation meant he became subject to the increased maturity adjustment announced by ELAS on 1 July 2002.  Mr Jenkins is essentially suggesting that, but for the alleged maladministration of ELAS, he would have returned all the relevant paperwork to ELAS prior to 1 July 2002 and, thereby, secured the higher transfer value.  

26. In order to consider whether the alleged maladministration of ELAS caused Mr Jenkins injustice, it seems to me that the fairest way is to look at the time frames involved and to assess to what extent ELAS’s action or inaction made a difference.

27. It is not clear when Mr Jenkins first requested the transfer documentation.  He says it was in the telephone conversation on 12 June 2002, ELAS say it was in the telephone conversation on 14 June 2002.  Unfortunately, in the absence of a transcript of the earlier telephone conversation, I cannot satisfactorily resolve this conflict.  However, the difference is two days and, for the following reasons, I do not believe the difference is material to the outcome of the matter at hand.

28. Mr Jenkins had instructed Cavendish Grant, at least by 25 June 2002, to provide advice and/or assistance to some degree in relation to the transfer.  The records provided by ELAS show that Cavendish Grant then sought information from ELAS on 25 and 27 June 2002. Mr Jenkins comments that Cavendish Grant obtained drawdown papers for him, which they had clearly provided by 2 July 2002, as this was the date on which Mr Jenkins’ signed GE’s application for a drawdown facility.  These tasks account for eight calendar days inclusive.

29. The next relevant event is the receipt of the transfer forms from ELAS on 30 July 2002.  Mr Jenkins signed these forms, forwarded them to GE, which completed them and returned the forms to ELAS.  ELAS received the forms on 9 August 2002.  This accounts for a further 10 calendar days inclusive.

30. I note ELAS submits it provided relevant transfer documentation to Mr Jenkins on 11 July 2002.  Mr Jenkins states he did not receive this correspondence and ELAS has not been able to provide me with a copy of any covering letter, which it says was sent.  Mr Jenkins received further transfer documentation sent on 30 July 2002.  However, it is not necessary to conclude whether or not ELAS sent documentation on 11 July 2002.  For the purposes of my analysis, the important element is the length of time it took to deal with that documentation once it was received, whatever date that occurred.

31. Therefore, irrespective of ELAS’s actions, matters were out of its hands for a total of 18 calendar days while various tasks were being completed by Mr Jenkins, Cavendish Grant and GE at the pace each party considered appropriate at the time.  There is no basis for me to consider any other timeframe, because this is the time frame which occurred and the parties cannot now claim the benefit of hindsight.

32. The earliest date Mr Jenkins submits he requested transfer forms from ELAS was 12 June 2002.  Eighteen days after this date is 30 June 2002 - that is, the Sunday before the increased maturity adjustment was announced on Monday, 1 July 2002.

33. It would not be reasonable for me to conclude that it was maladministration by ELAS to fail to fax transfer forms on the day they are requested.  I would expect transfer documentation to be provided within a reasonable time following the request and I accept that, in this case, that does not appear to have occurred.  However, when considered in conjunction with the time frame discussed above, even a delay of one or two days would have meant that completed documentation would not have been received by ELAS until after 1 July 2002.

34. The copies of illustrations provided to me do not suggest the transfer values quoted are, in any way, guaranteed in the same way that the illustrated annuity rates were guaranteed.  In the absence of compelling evidence that Mr Jenkins would have obtained all the necessary advice needed and been in a position to provide ELAS with all the necessary transfer instructions prior to 1 July 2002, I do not conclude it was any action or inaction on the part of ELAS that caused his transfer value to be subject to the increased maturity adjustment.

35. Having reached this conclusion, it remains to be considered whether the time taken for ELAS to provide the transfer documentation to Mr Jenkins was reasonable, or whether there was delay amounting to maladministration.
36. For the reasons expressed above, I do not think it necessary to reach a conclusion as to whether the first set of transfer documentation was sent on 11 July 2002 or 30 July 2002.  At best, it was almost a full calendar month before the documentation was sent out.  This is unacceptable and I conclude there was maladministration in the delay in providing the transfer documentation to Mr Jenkins.  I find this caused him distress and inconvenience in having to wait for and pursue his request, but I do not find it caused the reduced transfer value.
DIRECTION
37. I direct that, within 28 days of the date of this determination, ELAS pays Mr Jenkins the sum of £50 for the distress and inconvenience caused by its maladministration.

CHARLIE GORDON

Deputy Pensions Ombudsman

15 August 2007
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