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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M J Smith

	Scheme
	:
	BALPA 1973 Pension Scheme

	Respondents
	:
	1.  The Trustees of the Scheme

2.  British Airline Pilots’ Association (BALPA) (the Principal Employer

3.  BALPA Financial Services Limited (the Employer)


MATTERS FOR DETERMINATION

1. Mr Smith complains that:

1.1 His deferred pension is not being increased at a rate above 5% per annum and is also not being increased in accordance with statutory requirements, the Scheme rules and salaries of staff still in employment.  He argues that as a result the Trustees unlawfully reduced his deferred pension with retrospective effect.
1.2 The Trustees did not comply with statutory regulations and the Scheme rules in respect of transfer values.

1.3 The Trustees made changes to the additional voluntary contribution (AVC) arrangement without his knowledge or consent.

1.4 The Trustees refused to guarantee that on retirement his benefits would be secured by means of an annuity in his name with Norwich Union.

1.5 The Trustees have been invalidly appointed.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Scheme is arranged on a final salary basis and is managed by Norwich Union.  BALPA is the principal employer.  Mr Smith was employed by BALPA Financial Services Limited and was a member of the Scheme from 1 December 1994 to 1 January 2003.  Mr Smith is 53 and is not drawing a pension from the Scheme.

4. Scheme Rule 10A stated:

The Trustees must be reasonably satisfied that the guaranteed cash equivalent is at least equal in value to the pension under Rule 9B.”

Rule 9B provided for a deferred pension in the event of a member leaving service before normal retirement date.

5. After he left service, Mr Smith requested the quotation of a transfer value.  The Scheme Administrator produced a quotation giving the transfer value as £76,000.  Mr Smith was disappointed with the amount offered.  The Scheme Actuary confirmed that the transfer value was correct and that it complied with the provisions of Scheme Rule 10A.  Mr Smith did not proceed with the transfer.

6. Mr Smith unsuccessfully sought an undertaking from the Trustees that they would provide his pension by means of an annuity with Norwich Union.

Application of increases to deferred pensions 

7. Prior to 31 December 2000 the Scheme Rules provided for increases to be applied to preserved pensions at a rate of 5% compound per annum or in line with active members’ salaries if higher.  The Scheme Rules were amended on 4 July 1997 to give the Trustees discretion as to whether to apply the higher increase based on salaries available rather than making such increases mandatory.  A further rule change on 7 June 2000 removed this discretionary power.  The intended effect of this was to remove any reference to a higher increase based on salaries.  However, the Scheme’s Solicitors subsequently advised the Trustees that both these amendments had been improperly executed and were invalid.

8. On 29 December 2000 the Trustees executed a Deed of Amendment.  This Deed provided for the deletion from the Scheme Rules of the previous definition of pension increases, which included the link to salaries of active members.  The Deed changed the provision for increases to preserved pensions with effect from 31 December 2000 as follows:

“Increases to both the Member’s Pension and the Appropriate Proportion:

(a) to the extent attributable to pensionable service before January 2001, at a rate of 5% compound in each year, and

(b)
to the extent attributable to pensionable service on or after 1 January 2001, at a rate equal to the percentage increase in the Retail Prices Index for a reference period of 12 months ended on 30 September (or such other date as the Trustees may determine) immediately preceding the Anniversary Date from which the increase is being made…

The Scheme Actuary stated to the Trustees:
“If and to the extent that section 67 of the Pensions Act 1995 and the Occupational Pension Schemes (Modification of Schemes) regulations 1996 apply in respect of the modifications to the Scheme introduced by the Deed of Amendment executed in December 2000.  I hereby certify that, in my opinion, these modifications would not adversely affect any member of the Scheme in respect of his entitlement, or accrued rights, acquired before the modification became effective.”

Changes to AVC arrangements 

9
Scheme Rule 16A stated:

“The assets of the Scheme shall be held and invested by the Trustees under the governing documents of the Scheme.”

Mr Smith paid AVCs to the Scheme.  The Trustees invested all AVCs in Standard Life’s International Fund.  Standard Life discontinued the International Fund and from 25 February 2002 redirected AVCs to its International One Fund.  Standard Life confirmed to the Scheme Actuary that the underlying assets were unchanged.  On 25 February 2002 the price of units in the International One Fund was lower than the price of units in the International Fund, so Standard Life allocated extra units to each AVC fund so that the fund value immediately following the change was the same as before.

Appointment of Trustees 

10.
Clause 3 of the Declaration of Trust which established the Scheme referred to BALPA as the “Founder” and stated:

“The power of appointing new Trustees shall be vested in the Founder who may at any time remove from office any trustee for the time being appointed.”

11.
On 16 July 2004 a Deed of Appointment and Removal of Trustees was executed.  This provided for the removal of Mr R Trowbridge as trustee and the appointment of two new Trustees, Mr G J Fowler and Mr D P Williams.  The deed was signed by BALPA, the continuing Trustees and the new Trustees, but not by Mr Trowbridge.  The deed contained 7 paragraphs headed “Background” and 5 paragraphs headed “Operative Provisions.”  Paragraph 5 of the background section stated:

“The Departing Trustee ceased to hold office as a member nominated trustee on 16 December 2004 and the Association wishes to appoint the New Trustees as Trustees of the Scheme.”

The date that Mr Trowbridge ceased to hold office should have been quoted as 16 December 2003.

Payment of Pensions

12.
The Trust Deed states:

“Any policy or policies providing Relevant Benefits under the Scheme shall be effected with the Norwich Union Life Insurance Society and vested in and held by the Trustees (who shall be the Administrator as defined in the Act) as trustees upon trust to hold apply and dispose of the proceeds thereof in accordance with the provisions of the rules.”

Scheme Rule 13A states:

“A pension under the Scheme may:

(i) be provided under an existing annuity policy held by the Trustees, or

(ii) be paid out of the assets of the Scheme if the Scheme Actuary agrees, and where the assets concerned are held under an insurance contract the Insurance Company agrees or

(iii) be secured by the purchase of an annuity policy from the UK office or branch of an Insurance Company, in which case it will be purchased in the name of either the Member (or other beneficiary) or in the name of the Trustees in which case it may then be assigned to the Member (or other beneficiary).”
13. When Mr Smith left service he asked the Trustees to guarantee that his pension would be provided by Norwich Union.  The Trustees refused to give such an undertaking.

SUBMISSIONS

14.
Mr Smith says:

14.1
The deed dated 16 July 2004 is invalid as Mr Trowbridge did not sign it and that paragraph 5 of the background section is incorrect.  He considers that as a result the Trustees cannot properly discharge their duties and have no authority to take decisions about his pension.

14.2
In all matters affecting his pension entitlement the Trustees have ignored their fiduciary duties to Scheme members and preferred their own interests and those of the Freemasons.

14.3
The rule changes outlined in paragraphs 7 and 8 allow for an unlawful retrospective reduction of his pension benefit.

14.4
The Trust Deed and Scheme Rules require the Trustees to provide his benefits by means of an annuity purchased from Norwich Union.

14.5
I should determine the benefits to which he is entitled from the Scheme.

14.6
The Scheme Actuary’s advice to the Trustees was false.

15.
The respondents say:

15.1
Mr Smith’s deferred pension has been correctly calculated and as he has not drawn it, he has suffered no loss.  The scheme actuary has confirmed that increases to Mr Smith’s deferred pension have been calculated in accordance with the Scheme Rules and adhere to statutory requirements.
15.2
The Scheme rules provide for present and future increases to be linked to the Retail Prices Index.  This does not breach any statutory requirements.  Although the consent of scheme members to the change in pension increases was not required, as the change was not retrospective, active members were balloted and a majority voted in favour of the amendments.
15.3
There is no requirement in the Scheme rules, as amended, or statutory regulations for Mr Smith’s pension to be linked to salaries of staff still in employment.

15.4
The transfer value quoted to Mr Smith was correct and it was calculated in accordance with the Scheme rules and the Occupational Pension Schemes (Transfer Value) Regulations 1996.  The Scheme actuary states that he is satisfied that the transfer value represented the actuarial value of Mr Smith’s preserved benefits and satisfied the statutory requirements.

15.5
The Scheme rules contain no requirement for annuities to be purchased with a specified insurance company.

15.6
They have been taken professional advice regarding rule changes and trustee meetings.  The Trustees have been properly appointed.  They acknowledge that the wrong date is quoted in “background” section 5 of the Deed of Appointment and Removal of Trustees.  However, as this does not form part of the operative provisions of the deed, its validity is not affected.  The trust deed gave BALPA the right to remove Mr Trowbridge whether he consented or not.

15.7
Standard Life decided that its International One Fund replaced the International Fund for trustee investment purposes.  The change was a minor one which had no effect on Mr Smith’s pension entitlement.

CONCLUSIONS

16.
Mr Smith retired after the Scheme Rules had been amended to remove the link between pensions in payment and the salaries of active members.  The change was not retrospective so that the link still applies to benefits which were accrued before the date of the amendment to the Rules.  The Trustees were entitled to change the way that pension increases were calculated.  It is a matter of concern that their initial attempts to do so proved to be invalid, but no financial loss was caused to Mr Smith by the Trustees’ mistakes.  I have seen no evidence that Mr Smith’s preserved pension is varied in a way that is not compliant with the Scheme Rules and statutory requirements.
17.
Mr Smith has not produced any evidence to suggest that the transfer value quoted to him was incorrectly calculated.  In any event, he did not proceed with the transfer and thus did not incur any financial loss.

18.
The Scheme Rules gave the Trustees the right to invest the Scheme assets, which included Mr Smith’s AVCs, as they saw fit.  There was no requirement for them to consult Mr Smith about the change in funds.  In any event, Mr Smith’s fund value was unaffected by the change, which was brought about by the AVC fund manager rather than the Trustees.
19.
Mr Smith may be under the misapprehension that because Norwich Union is the scheme manager, his pension must be provided by that company.  However, the Scheme Rules contain no requirement for Norwich Union to be Mr Smith’s pension provider when he retires.  The Trust Deed requires the Trustees, if they effect insurance policies to provide scheme benefits, to do so with Norwich Union.  The Trust Deed does not require Norwich Union to be Mr Smith’s pension provider and the Scheme Rules make this clear.
20.
The Scheme’s Trust Deed permitted BALPA to remove Mr Trowbridge as a trustee.  His consent was not required.  BALPA signed the Deed dated 16 July 2004 and this was sufficient to remove Mr Trowbridge, although it was unfortunate that a mistake was made in the wording of the deed.  I have seen no evidence that the Trustees have been invalidly appointed.

21.
Mr Smith asks that I determine the benefits to which he is entitled.  That will be for the Trustees to do, when the benefits become payable and in accordance with the Scheme Rules at that time.
22.
The Trustees took advice from a suitably qualified actuary.  I have seen no evidence to suggest that that advice was false.
23.
I do not uphold Mr Smith’s complaint.

DAVID LAVERICK

Pensions Ombudsman

20 June 2007
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