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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Jacob FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Atlas Copco UK Holdings Limited Superannuation Fund and Life Assurance Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	
	

	Trustees
	:
	The Individual Appointed Trustees of the Scheme

	Employer
	:
	Desoutter Limited

	Administrator
	:
	Mercer Human Resource Consulting Limited


MATTERS FOR DETERMINATION

1. Mr Jacob says that the Respondents:

1.1
removed him as a Member from the Scheme without his knowledge or consent;

1.2
misapplied the Rules with regard to his application for ill-health early retirement from the Scheme; and

1.3
provided him with incorrect quotations of benefits;

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE DOCUMENTATION OF THE SCHEME

3. Under the heading of “Early Retirement”, the Employee Booklet for the Scheme states that:

“Early retirement pensions are available at any time after your 50th birthday, provided that the Trustees agree.

Your pension will be limited by a number of factors:

· it will be based on your Final Pensionable Earnings at the date you retire,

· it will be based on the Pensionable Service you completed up to the date you retire, not the Service you would have completed had you stayed in the Scheme up to Normal Retirement Date, and

· it will be reduced to take account of the longer period for which it will be paid.”

4. “Incapacity” is defined in the Rules of the Scheme as:

“means physical or mental deterioration which is sufficiently serious, in the Trustees’ opinion, to prevent a Member from following his or her normal employment or which seriously and permanently impairs his or her earning capacity.  It does not mean simply a decline in energy or ability.  “Incapacity” shall be construed accordingly.”

5. Rule 9 of the Scheme, “TEMPORARY ABSENCE FROM WORK”, states that:

“General
9.1 A Member who is temporarily absent from Service will be treated as remaining in membership of the Scheme for as long as he or she receives contractual earnings or statutory sick pay (as defined in the Social Security Contributions and Benefits Act 1992).  In these circumstances, his or her Pensionable Service is treated as being continuous.

9.2 If, during any temporary absence from Service, a Member does not receive contractual earnings or statutory sick pay (or if he or she did, it has stopped) he or she may with the consent of the Trustees and the Employer be treated as remaining in membership of the Scheme and for such period as the Trustees and the Employer decides.  The Employer will decide, with the agreement of the Trustees, the extent to which Pensionable Service will be treated as continuous.

Period of absence

9.3 A Member who is temporarily absent from Service may be treated, with the consent of the Trustees and the Employer, as remaining a Member of the Scheme for any period up to the maximum specified below, subject to the other provisions of this Rule 9:

(i)
if absence is due to injury or illness, for any period up to his or her Normal Pension Date; …

9.4
A Member may be treated as remaining a Member of the Scheme only for so long as:

…

(ii) he or she does not give notice to end his or her membership of the Scheme …

(iii) the Employer continues to participate in the Scheme.

Member’s Contributions
9.6 A Member to whom this Rule 9 applies who remains in Pensionable Service shall continue to pay contributions at the normal rate under Rule 12 (Members’ contributions) for the period of absence during which the Employer continues paying his or her earnings.  Thereafter, the Member may, with the consent of the Employer suspend or reduce the contributions which he or she was previously paying to the Scheme.  With the Employer’s consent, the Member may pay any outstanding contributions later upon a basis and within a period which he or she agrees with the Employer.  Any period of absence for which a Member does not pay contributions to the Scheme does not count as Pensionable Service.

Maintenance of Pensionable Salary

9.7 If a Member’s earnings are reduced or discontinued completely on account of absence due to his or her injury or illness, the amount of any benefit which becomes payable under these Rules on the death of the Member during such absence shall be calculated in relation to the remuneration which would have been applied for that purpose if he or she had died on the day before the commencement of such absence.

Benefits during temporary absence

…

9.9
If a Member is treated as remaining in Pensionable Service but contributions by the Employer are not continued in full in respect of him or her for any period, the Trustees, after consulting the Actuary, will decide the extent to which any benefits will be provided for or in respect of him or her under the Scheme during that period, …

9.10
If a Member is not treated as remaining in Pensionable Service Rule 9.12 applies unless and for so long as the Employer, with the consent of the Trustees, decides that any death benefits should be continued to be provided in respect of him or her under the Scheme.  Provided that where any period of absence in excess of one year which is not due to the member’s injury or illness any provisions of these Rules relating to benefits … payable upon the death of a Member shall, except as otherwise decided by the Trustees or as specifically provided in these Rules[,] cease to have application.

Treatment at end of absence
9.12 If at the end of the appropriate period of temporary absence under Rule 9.3 a Member has not returned to either full-time or part-time work, the Member shall be treated as having left Service and the provisions of Rule 23 (Leaving Pensionable Service) will apply.”

6. Rule 16 of the Scheme, “EARLY RETIREMENT PENSIONS”, states that:

“16.1
Subject to the Contracting-out Rules and the consent of the Trustees, a Pension Member who has retired from Service aged 50 or more, or at any time if he or she has retired for reasons of Incapacity, may be granted an immediate annual pension as an alternative to any benefit payable under the provisions of Rule 23 (Leaving Pensionable Service).

16.2 Any Member wishing to retire early under the provisions of this Rule 16 shall, before he or she retires, inform the Trustees in writing that he or she wishes his or her retirement benefits to become payable on his or her retirement.

16.3 A pension payable under this Rule 16 shall, to the reasonable satisfaction of the Trustees after obtaining Actuarial Advice, be at least equal in value on the date it starts to be paid to the deferred pension which would be payable at the Member’s Normal Pension Date under Rule 23 (Leaving Pensionable Service), taking into account the preservation, contracting-out and revaluation requirements of the PSA Act 1993. …

16.4 Subject to Rules 16.1 and 16.3 and the proviso below, the amount of the Member’s immediate annual pension will be his or her Scale Pension, calculated on his or her Final Pensionable Salary and his or her Pensionable Service completed at his or her actual retirement, but reduced by an amount determined by the Trustees on Actuarial Advice, in respect of the period between the date of his or her actual retirement and his or her Normal Pension Date, or such higher amount as the Trustees and the Employer may agree

PROVIDED THAT with effect from 1st November 1993:

…

(iii) a male Member in Pensionable Service prior to 1 May 1988 may retire at any time without the consent of the Trustees between his 60th birthday and 65th birthday;

(iv)
the reduction shall not apply in respect of the period of Pensionable Service between 17th May 1990 and 1 November 1993 if retirement occurs on the Member’s 60th birthday and where retirement occurs between the Member’s 60th birthday and 65th birthday the pension shall be calculated and if necessary adjusted on the advice of the Actuary so as to ensure that the amount of pension that could have been payable on the male Member’s 60th birthday is  actuarially increased up to the date of actual retirement.

(v)
in respect of a male Member in Pensionable Service prior to 1st May 1988 who retires under the provisions of Rule 16.1 on or after his 50th birthday the reduction shall only be applied in respect of the period of retirement up to the Member’s 60th birthday.”

7. Rule 23 of the Scheme, “LEAVING PENSIONABLE SERVICE”, states that;

“23.1
A Member shall leave Pensionable Service on the date on which, before his or her Normal Pension Date, he or she:

(i) leaves Service and is not entitled to, or does not receive, an immediate pension under Rule 16 (Early retirement pensions); or

…

(iv) is treated as having left Pensionable Service under Rule 9 (Temporary absence) …

Deferred Pension

23.4
A Member who, on leaving Pensionable Service before Normal Pension Date, is a Qualified Member is entitled to a deferred annual pension payable from his or her Normal Pension Date.  …


The deferred pension will be increased in accordance with Rule 23.6 and is subject to the further provisions of this Rule 23 and to the Contracting-out Rules.

Revaluation

23.6 A deferred pension payable under Rule 23.4 will be increased at the Member’s Normal Pension Date by the appropriate revaluation percentage…

Early Payment Options

23.7 Subject to the Contracting-out Rules and to the consent of the Principal Employer and the Trustees, a Deferred Member who has left Service may elect to receive an immediate annual pension before his or her Normal Pension Date instead of his or her deferred pension.

23.8 The immediate pension payable under Rule 23.7 will be equal to the deferred pension to which the Member became entitled under Rule 23.4 reduced by an amount determined by the Trustees on a basis certified by the Actuary as reasonable in respect of the period between the date the pension starts to be paid and his or her Normal Pension Date…

23.9 Any Member who wants to receive an immediate pension under Rule 23.7 before his or her Normal Pension Date shall inform the Trustees in writing to this effect.”

8. Rule 71 of the Scheme, “SCHEME INFORMATION”, states that:

“From Employers

71.1
Each Employer must give the Trustees the information concerning its Employees who are Members, and the earnings of each of them, which the Trustees require relating to the Scheme and which is within the Employer’s possession or power to give.

To Members and other appropriate persons
71.3 The Trustees must give, exhibit or make available information and documents concerning the Scheme to Members …

71.4 The information and documents to be given, exhibited or made available must comply with the requirements of the Disclosure Regulations …

71.5 Any information and documents to be given or otherwise exhibited or made available must be in writing and given by or on behalf of the Trustees, or if appropriate, the Administrator, Principal Employer or Employer concerned.”

MATERIAL FACTS

9. Mr Jacob was employed by Desoutter Limited (Desoutter) and became a Member of the Scheme on 29 February 1988.  His Normal Pension Date under the Scheme is his 65th birthday, 3 June 2007.  He ceased attending work, on 20 February 2001, due to back problems.

10. Mr Jacob’s Statutory Sick Pay ceased with effect from 5 September 2001.  Neither the Administrator of the Scheme, Mercer Human Resource Consulting Limited (Mercer), nor the Trustees were informed by Desoutter that Mr Jacob’s Statutory Sick Pay had ceased.

11. Desoutter obtained a medical report from Mr Jabob’s General Practitioner (GP), dated 21 August 2002, which stated that:

“I can confirm that [Mr Jacob] is still suffering from chronic low back pain which has been resistant to all treatments.  X-ray of his spine shows degenerative changes in the spine which are irreversible.

Unfortunately due to the irreversible nature of the changes, [Mr Jacob] cannot be cured.  At best he can only try to reduce his pain.

I do not think [Mr Jacob] will make a full recovery and I do not think he will be able to return to work.  In fact it is highly likely that if he tried to return to work his back symptoms would be exacerbated.”

12. By letters to Mr Jacob, dated 23 September, 4 November and 12 December 2002,  Desoutter stated that:

· the only benefit provided by the Scheme was for early retirement on the grounds of ill-health, which would be subject to a “penalty” for the early payment;

· there were no enhancements or any other benefits offered by the Scheme; and

· his options under the Scheme were, therefore, for an early retirement pension or a deferred pension payable at age 65. 

13. With the letter of 12 December 2002, a Retirement Benefits Statement (the “First Quotation”) for Mr Jacob’s retirement from the Scheme, as at 1 December 2002, showed a pension of £5,620.92 per annum or a tax-free cash sum of £14,464.13 with a reduced pension of £4,188.84 per annum.  Pensionable Service was shown as 15 years and 1 month, which was inclusive of additional credited service of 4 months.   Notes to the First Quotation stated that:

“The calculation assumes retirement will be early on the grounds of ill-health and your benefits have been reduced to take account of early payment.

It also assumes that the early retirement pension will begin immediately you leave service.  A different calculation will apply in other circumstances, e.g. if you request a further quotation after you have left service.

Your benefits are estimated and will be recalculated when you retire.”

14. Solicitors acting on Mr Jacob’s behalf wrote to Desoutter, on 26 March 2003, about claims from Mr Jacob that involved employment matters, claims that have not been fully resolved to date, and suggested that his pension benefits should be enhanced for service to age 65.  Solicitors, on behalf of Desoutter replied, on 2 April 2003, and stated that the Rules of the Scheme did not provide for any enhancement of benefits to age 65 and asked that Mr Jacob inform them whether he wished to seek early retirement on the grounds of ill-health.  Exchanges of correspondence then took place, during which extracts of the Rules and the Employee Booklet were provided to Mr Jacob’s solicitors.

15. Desoutter’s solicitors wrote to Mr Jacob, on 29 July 2003, and asked him to consider taking early retirement on the grounds of ill-health.  New solicitors acting on behalf of Mr Jacob replied, on 11 August 2003, and stated that it was Mr Jacob’s intention to make an application for ill-health early retirement.

16. On 14 October 2003, Desoutter’s solicitors wrote to Mr Jacob’s solicitors and stated that the Trustees had confirmed approval of Mr Jacob’s application for early retirement.  A Preserved Benefit Statement showed Mr Jacob’s date of leaving the Scheme, as 5 September 2001, and a basic pension, which would be subject to revaluation to age 65, of £5,895.75 per annum.  A Retirement Benefits Quotation (the “Second Quotation”), as at 1 October 2003, showed a pension of £5,139.96 per annum or a tax-free cash sum of £13,716.48 with a reduced pension of £3,754.44 per annum.  Notes to the Second Quotation stated only that the calculations assumed that retirement would be early and that the benefits had been reduced accordingly.

17. Mr Jacob’s solicitors wrote back to Desoutter’s solicitors, on 5 November 2003, disputing the reduction of Mr Jacob’s Pensionable Service from the 15 years and 1 month that had been shown in the First Quotation, to an apparent 13 years and 10 months indicated in the Second Quotation.

18. On 7 January 2004, Mr Jacob instructed his solicitors to pursue this apparent discrepancy and to claim full Pensionable Service to his Normal Pension Age under the Scheme.  No explanation for the apparent discrepancy in the Pensionable Service of the previous quotations was provided by Desoutter’s solicitors.

19. In response to a telephone call from Mr Jacob, on 2 February 2004, Mercer provided details of the calculation that had been used for his Preserved Benefits Statement, as in paragraph 16 above.  This showed that his date of leaving the Scheme had been 5 September 2001, the date on which his Statutory Sick Pay from Desoutter had ceased.  A Retirement Benefits Quotation (the “Third Quotation”) for Mr Jacob’s retirement, as at 13 January 2004, showed a pension of £5,317.56 per annum or a tax-free cash sum of £13,862.40 with a reduced pension of £3,905.88 per annum.  Notes to the Third Quotation again stated that the calculations assumed that retirement would be early and that the benefits had been reduced accordingly.  The calculations for the above were detailed, as follows:

“Date Joined Scheme  – 29/02/1998        Date SSP Ceased
– 05/09/2001 13 years 6 months + 4 months service credit = 13 y 10 m

Final Pensionable Salary at 05 September 2001 = £25,571.95

Deferred Pension – 13 y 10m x £25,571.95 = £5,895.75*

* of which £1,146.60 is your Guaranteed Minimum Pension (GMP)

This deferred pension is then revalued to your Normal Pension Date (NRD) and cut back using an early retirement factor.  I have detailed this below;

Revaluation
Date SSP Ceased
 - 05/09/2001 NRD
 -   03/06/2007  
        5 years

Revaluation is calculated in complete years for the excess and the number of tax years commenced for the GMP.

GMP
Your GMP at age 65 is £1,552.72, this has been confirmed by the Department of Works and Pensions.

Excess over GMP (£5,895.72 less GMP at 5/9/01 of £1,146.60)
4,749.15 x 1.045 (statutory revaluation for 2 years to 2004) x 1.085 (assumed future revaluation for 3 years to 2007 @ 2.75%) = 5,384.70

Excess
5,384.70 GMP      +
1,552.72 
6,937.42

Age at Retirement Date:   ERD: 13/01/2004 


DOB: 03/06/1942 


           61y 7 m

Years Early: 65 – 61y 7m = 3 y 5m early.  The reduction for this period is 76.65%

Pension as at 13 January 2004 

6937.42 x 76.65% = 5,317.56 (rounded and divisible by 12)”

20. On 23 November 2004, Desoutter’s solicitors provided Mr Jacob’s solicitors with a Retirement Benefits Statement (the “Fourth Quotation”) for retirement, as at 1 November 2004.  This showed a pension of £5,596.51 per annum or a tax-free cash sum of £14,101.17 with a reduced pension of £4,133.76 per annum. 

21. Mr Jacob wrote to the Trustees, on 19 December 2004, and stated that:

21.1
the Trustees had breached their duty of impartiality in that they had exercised their discretionary power irrationally by discriminating against his ill-health early retirement by not allowing Pensionable Service to his Normal Pension Date;  

21.2
his benefits should be backdated to the 5 September 2001, the date on which his Statutory Sick Pay had ceased; and

21.3
he should not be penalised by having an actuarial reduction applied to his benefits on ill-health early retirement.

22. The Trustees replied to Mr Jacob, on 20 January 2005, and stated that, under the Rules, there was no automatic waiver of the reduction factor in the event of early retirement due to incapacity.  An extract of Rule 16 of the Scheme was provided.

23. Mr Jacob challenged the Trustees’ interpretation of Rule 16(iii) and (v), asserting that he was given a retirement offer on 1 December 2002 and, as that was after his 60th birthday, no reduction should have been applied to his benefits, nor should the Trustees’ consent to his retirement have been necessary.  On 7 April 2005, the Trustees replied, as follows:

“With our previous letter we enclosed an extract of the Rules of the above Scheme relating to early retirement however this relates to early retirement from active membership of the Scheme and actually does not apply in your case since you are taking early retirement after having previously been made a leaver from the Scheme.  We apologise for having sent a copy of the wrong Rule and we now enclose a copy of Rule 23 which relates to your situation.

You are effectively taking early retirement as a leaver (or deferred member) under the provisions of Rule 23.7.  Under this Rule and overriding legislation (see below) an early retirement factor applies to all of your benefits other than those accrued between 17 May 1990 and 31 October 1993 and our pension scheme administrators have confirmed that your benefits have been calculated on this basis.  Benefits accrued between these dates are subject to equalisation following the European Court ruling in the case of Barber vs Guardian Royal Exchange.  In this context, equalisation means that your benefits accrued in this period can be no worse that would have applied had you been a female member.  This means that your benefits accrued between 17 May 1990 and 31 October 1993 have a Normal Pension Date of your 60th birthday and are, therefore, subject to enhancement as you will be over age 60 when you retire.  All of the remainder of your benefits have a Normal Pension Date of your 65th birthday and will, therefore, be subject to a reduction factor if you retire before that date.”

24. The detailed calculation provided by Mercer for the above letter (the “Fifth Quotation”), with Mr Jacob’s early retirement benefits, as at 1 May 2005, is as follows:

“Benefits at leaving

Scale Pension at Date of Leaving
£5,895.75 per annum Guaranteed Minimum Pension (GMP)
£1,146.60
per annum Excess Pension
£4,749.15 
per annum Commutable Tax-free Cash Lump Sum
£13,265.45

Equalisation periods
Pre-Barber Tranche 1 = 29/02/1988-16/05/1990 (entitled to unreduced pension from 65)

Interim Tranche 2 = 17/05/1990-31/10/1993 (entitled to unreduced pension from 60)

Post Equalisation Tranche 3 = 01/11/1993-05/04/1997 (entitled to unreduced pension from 65)

Post 97 Tranche 4 = 06/04/1997-05/09/2001 (entitled to unreduced pension from 65)

Pension at assumed retirement
Pre-Barber Tranche 1


Non-GMP revalued to age 65 
=
  745.98 GMP revalued to age 65 
= 375.72 Total revalued to 65
     1,121.70

Reduced pension at assumed retirement = 1,121.70 x 0.845 = 947.84

Interim Tranche 2


Non-GMP revalued to 60
=
1,035.88 GMP revalued to 60
=   
 463.93 Total revalued to 60
    
1,499.81

Increased pension at assumed retirement date = 1,499.81 x 1.248 = 1,871.76

Post Equalisation Tranche 3


Non-GMP revalued to 65
= 1,311.20 GMP revalued to 65
=
  585.63 Total revalued to 65
     1,896.83

Reduced pension at assumed retirement = 1,896.83 x 0.845 = 1,602.83

Post 97 Tranche 4

Total revalued to 65
= 2,110.96

Reduced pension at assumed retirement = 2,110.96 x 0.845 = 1,783.76

Total pension at assumed retirement age = 947.84 + 1,871.76 + 1,602.83 + 1,783.76 = £6,206.19”

25. A Retirement Benefits Statement, for Mr Jacob’s Normal Pension Date of 3 June 2007, shows a pension of £7,434.11 per annum or a tax-free cash sum of £30,858.57 with a reduced pension of £4,628.78 per annum.

26. Mr Jacob says that:

26.1
the Rules of the Scheme were misapplied in that the First Quotation was in contravention of Rule 16.4(v), as the retirement offer was made after his 60th birthday and, therefore, no reduction factor should have been applied to his benefits;

26.2
he was not informed that he had been made a deferred Member of the Scheme until he received the Trustees’ letter of 7 April 2005;

26.3
medical evidence was only requested in August 2002, and had he been informed that he had been made a deferred Member, he could have acted differently;

26.4
the calculations of the pension quotations showed inconsistency.

27. Desoutter says that:

27.1
from 5 September 2001, Mr Jacob was not in receipt of contractual earnings or Statutory Sick Pay; 

27.2
no discretion was exercised in accordance with Rule 9.2 and, pursuant to Rule 23.1(iv), Mr Jacob was treated as having left Pensionable Service on 5 September 2001;

27.3
Mr Jacob was not informed how the Rules were applied, as no decision was made; and

27.4
unless there is a decision to exercise discretion to continue deemed Pensionable Service under Rule 9.2, a Member is treated as leaving Pensionable Service automatically when temporarily absent from work and contractual earnings and Statutory Sick Pay cease.   

28. The Trustees and Mercer both say they were only informed by Desoutter after the First Quotation had been issued that Mr Jacob’s date of leaving Pensionable Service was 5 September 2001.

CONCLUSIONS

29. When Mr Jacob’s Statutory Sick Pay expired on 5 September 2001, Desoutter was pro-actively required to make a discretionary decision under Rule 9 of the Scheme about whether Mr Jacob was to remain a Member of the Scheme and, if so, whether his own contributions were to be reduced or suspended during his continued absence due to ill health.  Furthermore, Desoutter had to make a decision about whether any death benefits were to be maintained during Mr Jacob’s continued absence.  Undoubtedly, Mr Jacob should have been informed of the alterations to his benefits and the options that were available to him.

30. In the event nothing happened, because Desoutter failed to inform the Trustees or Mercer that Mr Jacob was no longer to be in receipt of any Pensionable Earnings.  This failure by Desoutter was maladministration.

31. In consequence of Desoutter’s maladministration, Mr Jacob was provided with the First Quotation on the basis that he was still an active Member of the Scheme and that he was taking early retirement on the grounds of ill-health under Rule 16, with Pensionable Service of 15 years and 1 month accrued up to 1 December 2002.  

32. Mr Jacob asserts that the First Quotation was calculated wrongly, as he would have been aged 60 years and 6 months, on 1 December 2002.  Rules 16.4(iv) and 16.4(v) should, therefore, have applied and his benefits should not have been reduced.  I agree with Mr Jacob’s assertion that the First Quotation was wrongly calculated, although the First Quotation was also wrongly provided on the assumption that he had still been in Pensionable Service, on 1 December 2002.

33. Mr Jacob’s status in the Scheme was then amended to that of a deferred Member and, without any explanation, the Second Quotation was provided, which had been calculated under Rule 23 on the basis that he had left Pensionable Service on 5 September 2001, this being the ‘default’ position adopted by the Respondents.  The Third, Fourth and Fifth Quotations were all then similarly calculated under Rule 23. 

34. There can be no dispute that the early retirement pension that could have been provided to Mr Jacob under Rule 16 on leaving the Scheme from an active Member status would most likely have been more favourable compared with an early retirement pension at some later date from a deferred Member status under Rule 23.  This is because Mr Jacob would have been age 59 years and 3 months on 5 September 2001 and Rule 16.4(v) would have only required an actuarial reduction to his benefits of those in excess of the Barber Ruling (see Rule 16.4(iv)) for the remaining nine months up to his 60th birthday, rather than to age 65, as required under Rule 23.

35. It can be seen from the above that Mr Jacob was deprived of a proper ill-health early retirement quotation and opportunity to retire under Rule 16, as at 5 September 2001.  The question I have to answer, therefore, is whether Mr Jacob suffered any injustice as a result of that maladministration.

36. Mr Jacob says that, had he been informed that he had been made a deferred Member of the Scheme, he could have acted differently.  I am not persuaded, however, that Mr Jacob would have acted any differently, as he refused to accept any offer of ill-health early retirement from the Scheme that did not include an enhancement of his Pensionable Service to his Normal Retirement Date.  Despite being informed from the outset by Desoutter’s solicitors that there were no enhancements or any other special benefits, Mr Jacob has consistently maintained his position.  Whatever reasons Mr Jacob may have had for his beliefs, the fact remains that there is no special provision contained in the Rules for the enhancement of Pensionable Service to his Normal Retirement Date.

37. Furthermore, because of the passage of time, Mr Jacob is now about to attain his Normal Retirement Date and this means that he will not have suffered any injustice in the value of the benefits he will receive from the Scheme.

38. Nevertheless, Desoutter’s maladministration, undoubtedly, caused some confusion to all of the parties involved and, in consequence, unnecessary distress and inconvenience to Mr Jacob.  Accordingly, I uphold the complaint made by Mr Jacob to this extent only.  I make an appropriate direction below.

DIRECTION

39. I direct that, within 14 days of the date of this Determination, Desoutter shall pay to Mr Jacob £250 in recognition of the non-financial injustice suffered, as identified in paragraph 38 above, as a result of Desoutter’s maladministration identified in paragraph 30 above.

CHARLIE GORDON

Deputy Pensions Ombudsman

17 July 2007
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