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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G A Owen

	Scheme
	:
	Principal Civil Service Pension Scheme

	Respondent
	:
	Cabinet Office - Civil Service Pensions Division (“CSPD”), acting on behalf of the statutory Scheme Manager


MATTERS FOR DETERMINATION 

1. Mr Owen complains of maladministration by CSPD, which refused his appeal against the level of his award of injury benefits on leaving service. He says that this is a source of injustice because he has received lower payments than should rightly have been made to him.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. At the material times, entitlement to, and payment of, injury benefits was governed by the provisions of section 11 of the Scheme rules.

4. Mr Owen was diagnosed with psychiatric disorder and depressive illness arising from an incident in 1994. His first period of related sick leave from work was in 1998. Two further periods of sick leave preceded his final, permanent, withdrawal from work on 28 November 2000. He was medically retired on 2 May 2003 at the age of 45.   

5. It is accepted that Mr Owen suffered an injury qualifying him for injury benefits under the Scheme, and that his entitlement to benefits commenced on 3 May 2003. The complaint concerns the amount of the award.

6. The Scheme rules require an assessment to be made of the resulting impairment of the qualifying member’s earnings capacity. Once this assessment is made, a guaranteed minimum income is paid, subject to the length of the member’s reckonable service, and expressed as a percentage of his or her pensionable pay. As far as is relevant here, rule 11.6 provides that 
“[a member] whose service [ends] before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends.” 

7. On 23 June 2003, Dr S, an occupational health specialist and medical adviser to CSPD, advised that:

“In the circumstances I believe I can support an impairment of earnings capacity no greater than slight impairment (more than 10% impaired but not more than 25%). Indeed some might argue that not appreciably affected (less than 10%) would be appropriate.”

Accordingly, Mr Owen was awarded injury benefits with effect from 3 May 2003, the day after his service ended, based on impairment of earnings in the range 10-25%.   

8. On 8 October 2003, Dr B, a specialist who was treating Mr Owen, wrote to Mr Owen’s representative giving a pessimistic assessment of the likelihood of a return to gainful employment. Dr B commented 

“Ongoing difficulties over medical retirement from the Prison Service and the injury benefit award have most likely contributed to his presenting difficulties.” 
There was an element of contradiction in Dr B’s letter. When explaining ongoing treatments, Dr B said “improvement has been very limited”, and that “there has been no significant improvement in Mr Owen’s condition despite having finished in the Prison Service”. He also said however that Mr Owen’s scores in certain psychometric tests (see also paragraph 20 below) had increased since September 2002, indicating a worsening of his symptoms of depression. Dr B concluded that the challenges of employment could be detrimental to his wellbeing for the foreseeable future. 
9. Mr D, the representative, wrote to the Home Office Pay and Pensions Section (“HOPPS”) enclosing a copy of the above letter and asking for “a review of Mr Owen’s level of impairment” because Dr B’s opinion indicated that Dr S’s assessment “is clearly wrong at this moment in time.” Mr D commented 
“It is also our strong view that the level of impairment should be calculated taking into account only Mr Owen’s present medical condition.”

10. HOPPS asked Mr Owen for medical consent forms and certain additional information, including brief reasons why he was asking for the review and why he felt he qualified.
11. In his reply, Mr Owen said that he was appealing against the previous assessment, because he felt that “it does not reflect my present medical position.” He also set out his other grounds for appeal. 

12. The words “review” and “appeal” have particular meanings here, as will be explained later.

13. The case papers, including the reports from Dr B, were referred to Dr S. Dr S commented to HOPPS on 18 February 2004

“I note [Mr D’s] strong view that the impairment of earnings should be calculated taking into account only Mr Owen’s present medical condition. My understanding of the [Scheme] criteria are that a Permanent Injury Benefit award is just that it is permanent [sic]. I therefore understand I need to assess Mr Owen’s permanent impairment of earnings … Unless advised otherwise I will continue to apply this test.”  
14. On 18 February 2004 Dr S also sought further information from Dr B. On receipt of his reply, Dr S advised HOPPS on 10 March 2004 that:

“I believe it would now be appropriate to increase Mr Owen’s estimated impairment of earnings capacity to 25%-50%. At this stage, I believe it would be premature to suggest that it is greater than 50%, but clearly, if his condition does not improve, a reassessment may be appropriate in a year or two.”  

15. On 25 March 2004, Mr Owen’s injury benefits were increased accordingly, with backdated effect to 3 May 2003.  
16. Mr D then asked for the matter to be considered under the Scheme’s Internal Dispute Resolution (IDR) Procedure, on the grounds that Mr Owen’s earning capacity should be assessed as it presently stood, rather than a further decision being deferred as Dr S had suggested. He submitted two medical reports. One was from Dr W, another specialist who had been treating Mr Owen. Dr W advised that treatment was ongoing, and that a change to his medication had recently been recommended. The other report was from Dr B, who felt that his previous opinion about Mr Owen’s employability had been more guarded than Dr S had acknowledged. Dr B felt that there was a case for reviewing Mr Owen’s award again now, rather than wait to see how his condition developed, as Dr S had proposed doing. 
17. After seeking advice from Dr S, on 15 June 2004, HOPPS rejected Mr Owen’s complaint at stage 1 of the IDR Procedure. Dr S considered that Mr Owen might respond to the effects of ongoing treatments and so it was too soon to conclude that his permanent impairment of earnings capacity would be at a higher level. He reiterated his understanding that what he had to assess was the likely permanent impairment of earnings. In its decision letter addressed to Mr D, HOPPS said:
“When all avenues of treatment have been completed, if the condition has not improved, the level of impairment can be reviewed again … [Dr S] suggests that this may be in a year or two.” 

18. Mr Owen then appealed at stage 2 of the IDR Procedure. Mr D submitted another letter from Dr B, dated 5 July 2004, stating that psychological treatment options had now come to an end. Dr B considered that Mr Owen “remains fundamentally incapable of work” and that a reassessment should be carried out now based on his present condition, because “no further change can be expected.” 
19. On 3 September 2004, Dr S sought advice from Dr V, a consultant psychiatrist, who had previously seen Mr Owen two years’ earlier. Dr S explained to Dr V:

“In particular, I would wish to understand whether Mr Owen would benefit from any further treatments and what, reasonable, employment we might expect Mr Owen to be able to undertake before his normal retirement date in 2019.” 

20. Dr V examined Mr Owen on 16 November 2004, and reported to Dr S on 30 November. During the course of Dr V’s investigation, Mr Owen completed three test questionnaires which are designed to give some objective view of the extent of psychiatric or depressive disorder, and Dr V compared his scores with the scores he had recorded in August 2002. The scores were (2004 results first): 27/28; 58/44; 55/50. The higher the score, the more severe the condition is considered to be. In particular, with regard to the second of these results, Dr V commented:

“… 58, a high score, suggestive of severe depression, compared with his previous score of 44.” 

This was the test to which Dr B had previously made reference in his letter of 8 October 2003 (see paragraph 8). Dr B said that Mr Owen’s score at that time had been 57.  
21. Dr V concluded:

“I agree with his therapist that he is unemployable, given his only very modest response to treatment (and I concur with his therapist that further treatment is unlikely to be of benefit) … I do not think there is any chance of him currently returning to work. It remains to be seen whether he will ever return to even low-grade, part-time work but from the point of view of assessment for awards and benefits, I think that he must be regarded as long-term unemployable.”     

22. Dr S sought further clarification from Dr V on 23 December 2004. Dr S remarked that Mr Owen had given Dr V to believe that a maximum award would give him “as much as another £500 or £600 per month” when, in fact, he would be entitled to receive approximately £25,000 per annum for life. Dr S said that he needed to 

“understand what level of earnings Mr Owen might reasonably be expected to return to before his normal retirement date in 2019. If he will not return to any reasonable remuneration when [sic] I will support the award at the appropriate level.” 
23. Dr V replied:

“It is clearly the case that I am relying on self-reported symptoms, supported by his treating therapist, in making the assessment that he should be regarded as long-term unemployable. I would certainly see trying to get back to some kind of work, even voluntary or part time, as part and parcel of treatment and rehabilitation. I have not seen any evidence to counter his account of his problems. In an insurance case one would expect to see video evidence in such circumstances, which may or may not be of some assistance in pointing to exaggeration or worse. There is really nothing more I can say at this stage without seeing further evidence, save that I would agree that, in general, this type of award is in the same category as those insurance policies which guarantee life long full income, in that they must be seen as an incentive not to improve.”

24. Dr S then advised CSPD (which had by now taken over responsibility for investigating the matter) that:

“We have no option but to afford Mr Owen a payment at the highest level 75-100%, despite his youth, other qualifications and my expectation that, in time, Mr Owen will return to some level of employability.” 
25. On 2 February 2005, CSPD issued its decision at stage 2 of the IDR Procedure. The Scheme rules provide that any question arising shall be determined by the Minister, whose decision shall be final. Decisions are in fact normally given by CSPD acting under delegated authority, and this decision was stated to be such a determination of a question.

26. Without explicitly acknowledging that Mr Owen was asking for his award effective from 3 May 2003 to be further increased, CSPD said 

“When BMI assess the extent to which an injury impairs the member’s earning capacity, they look at its likely prognosis right up to the scheme pension age of 60. This is because injury benefits are payable for life. It would be an unfair burden on the scheme to pay benefits on a high assessment of impairment immediately following the injury when there is a good prospect of the condition improving and allowing the member greater opportunity to work. The assessment takes account of the member undertaking any employment, not just the duties they carried out before they got injured. The scheme contains no rules to revise the assessment downwards if the member’s condition improves. In CSPD’s view BMI acted reasonably by saying, in the light of the medical evidence they had available at that time, that they would review their assessment after a couple of years.”     
27. However, in giving the above decision, CSPD instructed that Mr Owen’s injury award should be increased with effect from 20 January 2005 to the level applicable to an impairment of earnings in the range 75-100%. CSPD relied on Scheme Rule 11.10 in making this award, and explained that:

“No formal appeal or complaints procedure for impairment assessment exists, other than through the internal dispute resolution procedures, for injuries sustained on or before 31 March 2003. However, administrators may seek further advice from [the medical advisers] where the member provides robust medical evidence.”

28. Scheme rule 11.10 provided that:
“The annual [injury] allowance may be reviewed by the Minister:

(i) if the beneficiary’s condition attributable to his injury deteriorates and he appeals for such review …” [the remainder of the rule is not relevant here].  

29. In a subsequent letter to Mr D, CSPD explained:
“[It is right that rule 11.10] contains no direction on the effective date of a raised assessment. However, 5.4.28 of the Members’ Benefits volume of the Pensions Manual does give a direction. This says that where it is accepted that the assessment should be raised, the new impairment level becomes effective from the date of the medical adviser’s letter. [The medical advisers] wrote to us with new medical advice on 20 January 2005. The medical advice in this case shows that in the intervening period between Mr Owen leaving [employment] and his second stage IDR appeal he was undergoing and pursuing further treatments. It was not until these treatments had been completed that the true picture of the long term prognosis for Mr Owen could be assessed. At this stage we raised the assessment.”

30. Mr Owen then complained to me, claiming benefits at the highest level backdated to 3 May 2003. He said that CSPD had been wrong in treating his appeal against his level of impairment as a review, and that he had not asked for a review.

31. CSPD essentially adhered to its position as set out in the decision given at stage 2 of the IDR Procedure.

32. In reply to questions from my Office, CSPD said:

“You ask why the first raised assessment of Mr Owen’s impairment was backdated to his last day of service. You say that [Dr S] did not give an opinion about the effective date of the raised assessment … there is a difference between an appeal against an assessment of impairment of earning capacity and a review under 11.10. We would normally expect a member to appeal against the initial assessment of impairment of earning capacity within a year of it being made. If the member’s appeal is successful then the raised assessment is backdated to their last day of service. A review of an assessment of impairment of earning capacity under rule 11.10(i) is a different process. Administrators will apply any raised assessment from the date of the medical adviser’s report. We treated Mr Owen as if he had asked for a review at IDR second stage. In 2003 [the medical advisers] found the evidence was that Mr Owen’s condition may improve. Following the November medical report there was evidence at that point that the prognosis was now poor.”  
33. Mr D explained that the important distinction between a review and an appeal is that it is implicit from the former that the member considers that his condition had deteriorated. In such situations an increased award might be made but not backdated. However, Mr Owen had appealed against the initial assessment of his award.

34. Mr D added that the terms of the Scheme might encourage low initial assessments of impairment, in the knowledge that the assessment could be increased later. In Mr Owen’s case, Dr S’s initial optimism as to his prognosis did not come to fruition.  
CONCLUSIONS

35. I have noted Mr D’s submission summarised at paragraph 33 above. However, when he first referred the matter to HOPPS in October 2003, Mr D said that it was a request for a review and he added that, in his view, Dr S’s assessment “is clearly wrong at this moment in time”, implying that he believed that the enclosed new evidence from Dr B suggested that Mr Owen’s condition had worsened. It was only when HOPPS wrote to Mr Owen for further information that Mr Owen said that he was “appealing” against the award, although he did add “as I feel that it does not reflect my present medical position.” 

36. Be that as it may, the outcome of this challenge was that Mr Owen’s award was increased in March 2004 and the increase was backdated to 3 May 2003. CSPD submits that this is its normal practice.

37. However, CSPD accepts that, although Mr Owen began by appealing against his initial award, by the time the matter reached stage 2 of the IDR Procedure it had decided to proceed as if it were a request for a review of his current award. This change of approach was not notified to Mr Owen. As far as Mr Owen is concerned, this entire process spanning a period of some 15 months was an appeal against the first decision he was given in June 2003, and he had never asked for his award to be reviewed in the sense that be believed that his true condition was any different from what it had been in May 2003.  

38. I find the approach taken by CSPD described in the previous paragraph hard to comprehend. The task before CSPD, after Mr Owen invoked stage 2, clearly was to decide whether the evidence supported a decision that the award of benefits effective from 3 May 2003 should be further increased. Mr Owen had appealed against the Stage 1 decision. His appeal was not directly determined, although it is implicit from the text of the Stage 2 decision given at paragraph 26 above that his award was not to be so increased. Then CSPD went on to consider a different issue instead. 
39. Perhaps, in its defence, CSPD believed that it was acting in Mr Owen’s interests by considering right away whether his award could now be increased from a current date, even though his award could not be further increased from the outset. If so, CSPD pre-judged the very matter which was at the heart of the dispute. At least, it should have contacted Mr Owen to explain how it proposed proceeding, and sought his agreement.   
40. Nevertheless, we are where we are. The possible options open to me are: 
(a)
to leave matters as they are; i.e. allow the Stage 2 decision to stand, or 

(b)
to ask CSPD to look again into whether Mr Owen’s maximum award should be backdated to 3 May 2003, or

(c)
to require CSPD to backdate Mr Owen’s maximum award to 3 May 2003, or

(d)
to consider whether there are reasons why the maximum award should have come into effect at some other date before 20 January 2005, subject to rule 11.10.      

41. My power to replace a decision with a different decision of my own (option (c)) is limited. In this case, the Scheme rules provide, essentially, that the Stage 2 decision is final. I can, however, remit the matter to CSPD for fresh consideration (option (b)) if I believe that it did not consider the facts properly, or interpret the Scheme Rules correctly, and that its decision was perverse. 
42. The decision in question here is one which was not explicitly given – namely, that there were insufficient grounds to justify an award at 3 May 2003 based on an assessment of impairment greater than 25-50%. 

43. Scheme rule 11.6 requires that the award should take account of “a medical assessment of the impairment of earning capacity”. Given the overall context, it might be thought that this assessment must be carried out as at the date service ends, based on the evidence available then. However, by their actions, CSPD and HOPPS have demonstrated that this is not necessarily the case. Although in his March 2004 advice, Dr S did not state that he had changed his view about the impairment of Mr Owen’s earning capacity when his service ended (indeed, Dr S said that “it would now be appropriate to increase” his assessment), HOPPS nevertheless backdated Mr Owen’s increased award to that date. CSPD says that a successful appeal, which it would normally expect to receive within about a year of the initial decision, would result in the award being backdated, and this is what happened here.
44. Consequently there is no reason in principle why full backdating should not take place, if a later decision is taken to increase an award. 

45. HOPPS and CSPD are entitled to rely on the opinion of the medical advisers specifically retained for this purpose, unless they have sufficient reason to doubt it, in which case their first course of action should be to explain their reasons to the doctor and seek clarification.    
46. Dr S was asked to look again at his March 2004 reassessment, but decided to abide by it because there was no fresh evidence leading him to think otherwise. He explained, in June 2004, that he had been informed that Mr Owen was still undergoing treatment, and considered that he might therefore respond favourably to it, despite Dr B’s misgivings. Dr S did not know then that, within weeks, news would arrive that the psychological (although not necessarily, it appears, the medical) treatment options had come to an end.
47. Dr S seemed clear therefore that the third assessment he was carrying out in the closing months of 2004 was the possible future reassessment to which he had referred in March and June 2004, albeit that this was happening much sooner than he had anticipated.
48. Such medical assessments will always be at least partly subjective. Even if the doctor were to feel fairly certain about his assessment of the likely impairment of a person’s future earning capacity, actual future events might yet prove him wrong. I am unable to interfere in a doctor’s professional judgements. I am however able to investigate whether the administrators of a pension scheme act appropriately or with maladministration when considering doctor’s opinions and other relevant facts concerning a member’s entitlement to benefits.

49. In the circumstances applying here, unless there were reasons for CSPD to believe that Mr Owen’s “true” prognosis had actually changed materially since 3 May 2003, it is at least arguable that his maximum award should have been backdated to that date, just as the 2004 reassessment was applied with backdated effect.        
50. There are in fact at least two reasons supporting the view that Mr Owen’s prognosis worsened – one advanced by HOPPS and endorsed by CSPD, and the other not explicitly remarked on in the submissions. 

51. The first reason is the ongoing medical treatment. With the benefit of hindsight it appears unfortunately that it was unsuccessful. But it might have been successful, even if only to a limited extent, perhaps enabling Mr Owen to recover a significant level of earning capacity in the medium and longer term. That is not a judgement I can make, but presumably the treatment would not have been offered if his doctors had already decided that his condition was untreatable. I believe therefore that it could be argued from this that his prognosis worsened. Because a view was taken by CSPD in March 2004, relying on Dr S’s advice, about the likely impairment of Mr Owen’s future earning capacity, the subsequent alteration of that view in February 2005 does not necessarily imply that the taking of the earlier view was negligent or perverse. The matter needs to be judged without the benefit of hindsight.          
52. The second reason is more objective. In November 2004, Mr Owen completed exercises with Dr V which he had previously completed in August 2002. In two of the tests his scores were higher, one markedly so, indicating a worsening of his condition over that time, albeit that his score as recorded by Dr B in October 2003 was close to the November 2004 result.
53. Of course, Mr Owen’s benefit came into payment in May 2003, not August 2002, but there is at least evidence here that his condition was in fact worsening rather than remaining static.

54. Another factor to take into account is the roles played by the various doctors. Dr S is an occupational health specialist whose duty is to try to give unbiased advice to the Scheme’s administrators regarding a member’s entitlement to benefits provided under the Scheme regulations. Drs B, V and W are not specialists in occupational health medicine. Their primary duty is to the wellbeing of their patient. In such situations it might be reasonable for administrators to give more weight to the opinion of the occupational health specialist if there are conflicting or inconsistent medical opinions. 
55. It seems to me that it is the right approach to consider a person’s working life earning capacity as opposed to carrying out the assessment based on his or her present capacity for employment. As has been demonstrated here, an award of benefits can be increased as soon as there is sufficient evidence that his or her prognosis has worsened. Whilst I note Mr D’s comment that the terms of the Scheme might encourage an unreasonably low initial assessment of impairment, I am not minded to find that this happened in this case. 
56. Taking all these factors into account, I shall not remit for reconsideration CSPD’s decision not to backdate Mr Owen’s maximum award to 3 May 2003. Dr S had made his earlier assessments on the basis of his perception of Mr Owen’s prognosis at the times in question. He had acknowledged that another fresh review might be appropriate at some time in the future, once there had been an opportunity to see whether treatments had been beneficial. There was no evidence available to HOPPS before July 2004 throwing reasonable doubt on Dr S’s earlier assessments of the impairment of Mr Owen’s earning capacity, and HOPPS was entitled to rely on them. On the other hand, there is some evidence that Mr Owen’s true prognosis, and not merely the perception of his prognosis, did worsen after August 2002, so it is not unreasonable to think that at least part of that change happened after May 2003.
57. I therefore now turn to options (a) and (d) above.

58. When Dr B advised on 5 July 2004, no doubt sooner than expected, that psychological treatment options had come to an end, and that further improvement in Mr Owen’s condition was unlikely, it took a further six months for the wheels of the medical review process to turn. In reality, the situation facing CSPD in January 2005 was no different to what it had been in July 2004. It is little fault of Mr Owen that it took this long to complete the review.

59. Dr S had already advised HOPPS that, when all avenues of treatment had been completed, and if Mr Owen’s condition had not improved, the level of impairment could be reviewed again. When faced soon afterwards with clear evidence that at least some of the avenues of treatment had now been completed, and that Mr Owen’s condition had not improved and was unlikely to do so, the Scheme administrators were slow to act. Two months had elapsed before Dr S sought advice from Dr V. When he did so, the question he asked was not precisely the question he needed to have answered, causing a further delay when Dr S subsequently had to seek clarification. 
60. In my view, CSPD should have taken these factors into account. With better handling of the evidential process, CSPD would have received the appropriate medical opinion (see paragraph 29) much sooner, and so would have been in a position to issue its decision well before February 2005. I shall therefore direct CSPD to backdate Mr Owen’s increased award to 1 November 2004.
DIRECTION

61. Within 28 days of the date of this Determination, CSPD shall arrange for Mr Owen’s award of injury benefits to be based on an impairment of earnings capacity of 75-100% with effect from 1 November 2004. Arrears of benefit shall be paid to him, plus simple interest at the base rate for the time being quoted by the reference banks.   

CHARLIE GORDON

Deputy Pensions Ombudsman

23 November 2007
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