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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mr H Gayton

Scheme
:
Local Government Pension Scheme (the Scheme)

Respondent 
:
Worthing Borough Council (the Council)

MATTERS FOR DETERMINATION

1. Mr Gayton’s complains that the Council failed to give proper consideration to his request for ‘added years’ compensation following his redundancy, and that they failed to follow their own procedures when dealing with his request.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

3. Regulation 52 Part III of the Local Government Pension Scheme Regulations 1997 (the 1997 Regulations) provides:
“Power of employing authority to increase total membership”

(1) 
An employing authority may resolve to increase the total membership of an active member.

4. Regulation 106 of the 1997 Regulations headed "Statements of policy concerning exercise of discretionary functions" states:

“Each administering authority and Scheme employer must formulate and keep under review their policy concerning the exercise of their functions under regulation 31 (early leavers) and under Part III”.

...

“a written statement as to the policy which is being applied by that employer or, as the case may be, authority in the exercise of its functions on or after that date and each employer or authority shall publish that statement”.

5. Regulation 8 of Part IV of the Local Government (Early Termination of Employment) Discretionary Compensation (England and Wales) Regulations 2000 (the Discretionary Compensation Regulations) provides that: 
"An employing authority may award a credited period to an eligible person." An eligible person is a person who has met the requirements set out in regulation 7 "on the termination date" of his or her employment.

6. These Regulations enable local authorities to make discretionary payments to officers leaving their posts upon redundancy and in certain other circumstances. They are not payments made under the Local Government Pension Scheme.

7. The effect of increasing membership under the 1997 Regulations and crediting a period under the 2000 Regulations is the same i.e. to increase pensionable service.

8. Regulation 26 Part IX of the Discretionary Compensation Regulations provides:
(1) Each employing authority must formulate, publish and keep under review-

(a) the policy that they apply in the exercise of their discretionary powers under Parts II to IV and Parts VI to VIII.

MATERIAL FACTS

9. Mr Gayton’s date of birth is 21 November 1950.  He was employed by the Council and held the position of Payroll & Payments Manager for the Treasurer’s Department.

10. In 2001, the Council approved a recommendation to amend its policy in respect of the granting of added years on redundancy/early retirement.  The previous policy was to award added years on a sliding scale according to the length of an employee’s service. The Council elected to remove this policy and replace it with one of ‘not normally granting added years’. This decision was communicated to Mr Gayton by way of a letter dated 14 May 2001.
11. During 2000 and 2001 the Council carried out a ‘Best Value Review’ of its payroll services for cost effectiveness. On 11 December 2001 a report was prepared for the Council which concluded that the most cost-effective arrangement would be to outsource the payroll department to a private company. 
12. Mr Gayton says that staffing implications were discussed with those most likely to be affected by any changes. The question of added years was raised by the Borough Treasurer when the possibility of redundancy/early retirement was discussed and the Head of Personnel reminded staff of the Council’s new policy of not awarding ‘added years’ in normal circumstances. However, Mr Gayton says, the Borough Treasurer secured an understanding from the Head of Personnel that the matter would be investigated if redundancy/early retirement became a likely outcome.

13. The Council wrote to Mr Gayton on 21 January 2002 to advise him that the outsourcing of the payroll services would result in both the Manager and Assistant posts in the Payroll section being made redundant, although it was envisaged that a new payroll post would be created. They wrote again, on 25 October 2002, to advise that a new post of Payroll Officer had been created.  Mr Gayton was invited to apply for this new post or explain his reasons for not making an application. He replied on 30 October 2002 that, due to various factors such as loss of status and reduction in remuneration, he did not want to be considered for the new post. He stated that his preferred option would be to be considered for redundancy/early retirement.  
14. The Council wrote to Mr Gayton on 20 December 2002, to confirm that he had been selected for redundancy, and that his service would be terminated on 31 March 2003.
15. On 18 February 2003, Mr Gayton wrote to the Council and asked what their position was regarding the granting of added years in his case.  The Council replied on 19 February 2003 that their policy was that added years would not normally be granted. 
16. Mr Gayton was made redundant from his post as Payroll & Payments Manager on 31 March 2003 and granted early access to his pension.  
17. On 22 July 2003, Mr Gayton wrote to West Sussex County Council (WSCC) to complain that the Council had not awarded him any compensatory added years as a result of his redundancy. WSCC administer the Local Government Pension Scheme on behalf of Worthing Borough Council.  

18. WSCC wrote to the Council, on 7 August 2003, asking them to justify the basis on which it exercised its discretion not to award added years in Mr Gayton’s case. The Council responded on 5 September 2003 that:

18.1. Mr Gayton was not retired early in the interests of efficiency.

18.2. A suitable post of Payroll Officer was available for which he could have been considered, but Mr Gayton volunteered for redundancy.

18.3. Mr Gayton volunteered for redundancy in full knowledge of the Council’s position on the granting of added years.

18.4. The Borough Treasurer did not indicate that there was any chance of added years being granted, but rather indicated to Mr Gayton that the policy was that added years would not be granted unless there were exceptional circumstances.

18.5. The advice from the Auditor regarding the granting of added years was to consider such factors as the Council’s policy, the legal limits of the award, cost, health and future prospects.  The Council considered Mr Gayton’s request in accordance with those recommendations but decided there were no extenuating circumstances to go against the normal added years policy. 

19. On 31 October 2003, WSCC asked the Council to provide documentation to identify the grounds on which the decision not to grant added years was made.  The Council responded, on 8 January 2004, that the decision had not been converted into a specific policy document, but that they simply applied the Council’s policy of ‘not normally granting added years’ as there were no extenuating circumstances.

20. On 16 January 2004, WSCC issued a response to Mr Gayton’s complaint under the first stage of the Council’s appeal mechanism. WSCC found (inter-alia) that:

20.1. The Council had a two-tier process for considering ‘added years’ which WSCC considered acceptable.

20.2. However, the Council did not appear to have given proper consideration to Mr Gayton’s request for added years, or if they had, it had not been communicated to him.  
20.3. The Council should review the exercise of its discretion in Mr Gayton’s case, to see whether there were any ‘exceptional circumstances’ to warrant the granting of added years.  

21. On 24 March 2004, the Council wrote to Mr Gayton to inform him that its new Director of Resources would consider whether Mr Gayton should be awarded added years. They invited him to comment on his situation, in particular in relation to his health and any financial hardship, and in the light of the requirement to show “exceptional circumstances”. Mr Gayton replied, on 29 March 2004, that, since the Council had not yet determined the criteria by which the term ‘normally’ would be judged they would need to construct a set of tests before he could demonstrate “exceptional circumstances”. 

22. On 27 April 2004, the Council informed Mr Gayton that a Committee was to meet to consider the Council’s discretionary powers including that relating to the granting of added years, after which the Director of Resources would review his case.

23. The Committee met on 16 September 2004. A report was prepared for the Council, to establish the criteria by which decisions regarding added years should be determined, and to review existing decisions.  The report concluded (inter-alia) that:
23.1. The Council’s approved policy of ‘not normally granting added years’ was applied in Mr Gayton’s case. 

23.2. Council approval was not sought as there were no extenuating or special circumstances, which warranted granting added years.  
23.3. The factors the Council needed to take into consideration when deciding Mr Gayton’s case were covered, but they were not included in the policy decision. Thus, they appear not to have been considered.

23.4. The factors need to be identified and included in the Council’s policy decision.  When that had been done the original decision not to award added years had to be re-examined. 
23.5. There was no requirement to change the decision, simply to reconsider the case when the factors had been formally included in the decision.

24. The Council reconsidered the matter at a meeting on 19 January 2005.  A report was prepared for the Council, which set out the background to the complaint and why the original decision not to award added years had to be reviewed. The report also included the criteria upon which the original decision was to be reviewed. These included:
24.1. The minimum and maximum award under the regulations

Mr Gayton’s age and service would have allowed him 62/3 years under the regulations.

24.2. The actuarial cost of the award

The costings taken into account, when deciding on the restructuring of payroll were based on the worst case scenario. These allowed for the redundancy payment of £14,110 and the actual cost to the Council of paying his pension some 8½ years’ earlier than expected – a further £49,000.

There was no allowance made for the cost of granting added years because, due to the Council’s stated policy, it was not anticipated that any such costs would accrue.

24.3. The personal circumstances of Mr Gayton

- Mr Gayton had been asked if there were any specific issues he wished to raise, but he did not.

- He did not mitigate his potential loss. He could have been considered for the role of Payroll Officer but declined and requested that he be made redundant.

- With his experience he had the ability to obtain employment outside the Council, remuneration for which, combined with his pension, could equal or exceed his Council salary.

- When the decision was made not to grant added years there was no evidence of any health problems that would prevent him from taking further employment. 

The Director of Resources wrote to Mr Gayton on 26 January 2005 advising him that the Council had rejected his appeal.

25. On 2 March 2005, Mr Gayton submitted a complaint to WSCC under the Internal Dispute Resolution Procedure. His main points of dispute related to:

· The conduct of the original decision making process.

· Whether a review of that process was properly undertaken.
· The new criteria, which he felt imposed tests that were impossible to satisfy.

· The time taken by the Council to review the process.

· The decision making process conducted by the Council.

26. WSCC responded on 16 August 2005 that:
26.1. The Council did not record formally the process and/or the reasons for the decision [not to award added years] either at the time or subsequently. The letter from the Council to WSCC of 5 September 2003 would have been the first time Mr Gayton would have seen evidence of the process.

26.2. The Council undertook a proper and thorough assessment of the exercise of its discretion against acceptably broad relevant criteria.

26.3. The set criteria were not impossible to satisfy, nor did they require any expertise not available to the Council.  If Mr Gayton’s health had been a significant factor the Council might well have sought medical advice.  

26.4. The delay in considering Mr Gayton’s case was unacceptable; however the delay had not prejudiced the outcome of his case.

26.5. They found no basis for challenging the Council’s decision or the way the decision was taken.

SUBMISSIONS

27. Mr Gayton submitted an application to my office on 8 September 2005, complaining  that:
27.1. There was no evidence that the two-tier procedure took place and the Council had failed to produce any paperwork relating to the original decision.

27.2. The report prepared for the Council on 16 September 2004 made no mention of cost.

27.3. The ‘Best Value’ exercise must have taken into account the cost of ‘added years’ compensation, as, at the time of the proposal the impact on staff was unknown.
27.4. The Council’s policy was that added years are not normally granted. However, his situation, as the only employee ever to be made redundant as a result of the ‘Best Value’ exercise, could not be regarded as ‘normal’.

27.5. It was within the power of the Council to award added years and the cost was already accounted for in the ‘Best Value’ exercise.

28. In response the Council told me:
28.1. The award of “added years” was made at the Council’s discretion. Mr Gayton’s case was reviewed but they decided to use their discretion not to award “added years”.
28.2. On 16 August 2005, WSCC concluded that the Council had acted fairly in the way the new criteria were adopted and that a proper and thorough assessment of the exercise of its discretion was undertaken.

28.3. Mr Gayton’s assertion that the cost of added years must have been included in the ‘Best Value’ exercise was incorrect, as, due to the Council’s stated policy, no such costs were anticipated.  The allowance that was made was the cost of paying Mr Gayton’s pension 8½ years’ earlier than expected.

29. Mr Gayton further submits:

29.1. The Council fettered its discretion by not making any provision for the cost of added years in the ‘Best Value Exercise’.

29.2. The ‘worst case scenario’ from the Council’s point of view would have been to make him redundant and pay added years.

29.3. The report presented to the Council, on 19 January 2005, was misleading and presented in such a way as to give an unfair impression of what actually occurred.

29.4. The Council failed to give proper consideration to the issue of his health, referring to an occasion in 2003 where for a 24-hour period he had to wear a device for measuring blood pressure, which his work colleagues were aware of.  

29.5. The extended time period taken to review his complaint had prejudiced his case. 

29.6. No evidence had been produced to support the Council’s claim that his case was properly considered.

CONCLUSIONS

30. Regulation 52 of the 1997 Regulations provides the Council with discretion to increase the total membership of an active member of the Scheme. Regulation 106 requires the employing authority to formulate and keep under review the policy they will apply in the exercise of their discretionary powers. There is nothing in Regulation 106 which limits that discretion.

31. Regulation 8 of the 2000 Regulations also provides the Council with discretion to increase a member’s service for pension purposes. Regulation 26 also requires the employing authority to formulate and keep under review the policy they will apply in the exercise of their discretionary powers, and once again there is nothing in Regulation 26 that limits the Council’s discretion.

32. In 2001 the Council decided to change its policy of granting added years on a sliding scale to one of ‘not normally granting added years’. Mr Gayton was informed of this decision by way of a letter dated 14 May 2001. He was therefore aware of the Council’s policy when he wrote to them on 30 October 2002 stating that his preferred option was to be considered for redundancy/early retirement. 

33. The Council’s procedure at the time of Mr Gayton’s request was that added years had to be approved by the then Policy & Resource Committee, on receipt of a recommendation from the appropriate Chief Officer.  The Council says that, whilst Mr Gayton’s original request was considered in accordance with their procedure, it was not formally recorded, nor was it fully communicated to Mr Gayton. 

34. The Chief Officer and Borough Treasurer say there were no extenuating or exceptional circumstances to warrant referral of Mr Gayton’s case to the Policy & Resource Committee. However, the WSCC found that the Council did not have proper criteria formally set down upon which a decision could be determined.  Therefore, I do not consider that the Council gave due consideration to Mr Gayton’s application.

35. A formal set of criteria was however approved by the General Purpose Committee on 16 December 2004 against which Mr Gayton’s request was reconsidered. The Council reached a decision that there were no extenuating or exceptional circumstances in Mr Gayton’s case that would warrant granting added years.

36. I have to consider whether the Council followed its own procedures correctly and whether the decision reached was reasonable. Provided the decision reached was one, which a reasonable decision-maker could reach, there are no grounds for me to interfere.

37. The criteria upon which Mr Gayton’s request was re-considered are highlighted in paragraph 24 above. Mr Gayton is critical of the entire procedure carried out by the Council. However, I am satisfied that proper consideration was given to his case following the introduction of the new criteria.

38. Mr Gayton says that, by not making any provision for the payment of ‘added years’, the Council fettered its discretion. He also contends that the cost of added years must have been included in the ‘Best Value’ exercise since the future impact on staff was unknown.  I do not agree. Whilst the new policy restricted the circumstances in which added years might be awarded, ultimately, proper regard was had to the circumstances in which, nonetheless, they could be awarded. It is entirely proper for a policy to be formulated which will apply in the “normal” case, provided the discretion to depart from that norm, and consider whether a case warrants a departure from it, is not unduly fettered. Whilst cost may have been a consideration, I have seen nothing to suggest that the fact that money was not set aside for the purchase of added years meant that Mr Gayton’s circumstances could not be properly considered. I do not therefore consider there to have been an inappropriate fettering of discretion. 

39. The Council’s stated policy was that added years would not normally be granted, therefore there was no requirement for the Council to anticipate these costs in advance.  If Mr Gayton had provided evidence of exceptional or extenuating circumstances in his case then this would be a different matter. Mr Gayton brought the subject of his health to the Council’s attention in September 2003 

40. Whilst therefore I do not uphold his complaint, I do find that the Council's failure to give proper consideration to Mr Gayton’s request in the first instance, together with the unreasonable delays in considering his complaint, do amount to maladministration. I therefore make an appropriate direction below in respect of the distress this has caused him.

DIRECTION

41. Within 28 days of the date of this determination the Council shall pay the Applicant the sum of £250.

CHARLIE GORDON

Deputy Pensions Ombudsman

2 June 2006


- 12 -


