Q00466


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr PD Callister

	Scheme
	:
	Teachers' Pension Scheme (the Scheme)

	Respondents
	:
	Department for Education and Skills (DfES)

Teachers Pensions Agency (TPA)


MATTERS FOR DETERMINATION 

1. Mr Callister complains that he has not been allowed to avail himself of the stepping down provisions contained in the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

The Teachers’ Superannuation (Consolidation) Regulations 1988 (SI 1988/1652)

3. Regulation C1 provides : 

“C1.—(1) Subject to paragraphs (2) to (11), a person's contributable salary is the total of— 

(a) 
the amounts payable by his employer, in respect of his pensionable employment— 

(i) by way of salary, and

(ii) in satisfaction of any statutory liability arising out of sickness or maternity, and

(b) if the employer has satisfied the Secretary of State that it is expedient for residential accommodation to be provided free in connection with the employment, the money value as an allowance in kind of— 

(i) the accommodation provided, and

(ii) any heat, lighting or water provided free in connection with it.

…

(4)
A person's contributable salary does not include – 

(a) any allowance in kind not falling within paragraph (1)(d) or (2)(c),
(b) any payment by way of bonus,
(c) any payment in respect of overtime, or
(d) any payment by way of travelling or expense allowance.

4. Regulation H1 provides,
“Modified application in case of employment at reduced salary

(1) If –

(a) a person who has been in pensionable employment either –

(i) continues to be employed, or 

(ii) ceases to be employed and is re-employed within six months 

by the same or a different employer at a reduced rate of contributable salary in a different post, and

he does not elect under C1(6) that his contributable salary is to be treated as having continued at the previous rate, and(c)
his employer notifies the Secretary of State in writing within 13 weeks after the first day of his employment at the reduced rate that his employment at that rate is in the interests of the efficient discharge of the employer’s functions, and  

(d) the application to him of this paragraph would, taking into account prospective increases, under the Pensions (Increase) Act 1971 of benefits under Part E, be beneficial,

these Regulations have effect in relation to him with the modifications set out in Part II of Schedule 10.

(2) For the purposes of paragraph (1)

(a) the contributable salary of a person in part-time employment is to be taken to be what it would have been if the employment had been full-time, and

(b) a local education authority and the governors of the schools maintained by it are taken to be the same employer,

but where all employers at the previous rate and at the reduced rate were in fact different, the former is the employer for the purposes of notification under paragraph (1)(c).

(3) A second or subsequent application of paragraph (1) does not affect its previous operation.

(4) Where a statutory corporation becomes a person’s employer by virtue of the operation of any enactment regarding the transfer of staff or the transfer of rights and liabilities under a contract of employment then, for the purposes of this regulation, that corporation shall be treated as the same employer who employed that person immediately before his employment was so transferred.” 

MATERIAL FACTS

5. Mr Callister was born on 31 July 1943.
6. Mr Callister was employed by the Faculty of Engineering at Brunel College. He managed the Faculty’s School of Computing. 
7. On 1 August 1996 Brunel College merged with South Bristol College to form City of Bristol College. Brunel College’s School of Computing merged with South Bristol College’s School of Computing and Business Studies. Before the merger took place Mr Callister was invited to compete with the head of the School of Computing and Business Studies for the new post of Head of Faculty of Computing.
8. Mr Callister was advised, by way of a letter dated 8 May 1996, that he had been unsuccessful in his application. The letter confirmed that he would remain on the Management Spine Salary until 31 August 1996 at his then salary point of £28,959. The letter went on:

“…the College wishes to offer you a post as a main grade lecturer in the new school, together with the compensation payments enclosed.  …Alternatively, if you do not wish to accept this offer of employment then you may wish to elect for redundancy with effect from 1 September 1996. In that event the redundancy compensation details enclosed would be applicable.” 

The enclosed compensation details set out a total payment of £14,502, twice the difference between Mr Callister’s then salary and that for a main grade lecturer. Such compensation would be payable in 4 quarterly instalments of £1812.75 together with a final instalment of £7251 in September 1997.  
9. Mr Callister wrote to Brunel College to confirm his understanding of the compensation payments but saying that the offer set out in the letter of 8 May 1996 did not match that which the Principal had outlined to him at an interview on 21 April 1996. From that interview, he had understood that he would receive the gross difference between the two salaries with such a payment being made paid over the first year, and paid free of tax and other deductions. He stated that he further understood that his pension would be protected at a level related to his managerial salary. Mr Callister also requested a copy of the contract to which he should be subject as from 1 September 1996.

10. Brunel College responded on 4 June 1996 that the compensation payment would be subject to income tax. The letter concluded : 

“…With regard to your pension you can elect to protect your pension rights and I have enclosed booklet 910 from the Teachers’ Pension Agency for your further information. …

I have enclosed a blank copy of the existing Brunel contract for main grade lecturers for your information. However, as you are aware further negotiations regarding the contract of employment are continuing with NATFHE. In the event that a settlement with NATFHE is not reached then this is the contract that you will be offered…”

11. Mr Callister wrote to Brunel College requesting that his compensation be increased to £15066. In his letter Mr Callister states “As I indicated to you the delay in paying the full value of the compensation will penalise my plan to buy in extra years for my pension….” Brunel College confirmed on 23 July 1996 that his compensation would be increased as he requested. 
12. Mr Callister accepted the post of main grade lecturer and on 30 August 1996 Brunel College wrote to him as follows:

We wish to confirm that we will be paying the £564 difference between our original offer of salary compensation and that subsequently agreed in our letter of 23 July 1996 with your September salary. Also the first “instalment” of the Redeployment Compensation Payment - £1812.75 will be paid at this time. A further copy of the compensation payments schedule has been included. 

I confirm that your salary from 1 September 1996 will be £21,708 as a Lecturer L14 grade.

I have also attached a letter and copies of the new “Lecturers Contract and Collective Agreement” which are being sent to all lecturing staff. In your case this contract would apply from 1 September 1996. 

Your pension form 912 (Transfer to a Post of Lesser Responsibility) is being forwarded to Teachers Pension Agency.”

13. Mr Callister’s Form 912 was completed by Brunel College, stating that he had transferred to a lower paid and less responsible post and that his employment was at a reduced rate of salary in the interests of the efficient discharge of the employer’s functions. The form was forwarded to TPA.
14. TPA wrote to Mr Callister on 26 September 1996 confirming that his election to have his pension benefits protected had been accepted.
15. On 18 January 2001 the City of Bristol College wrote to TPA as follows :

“I confirm that for the period 1 September 1996 to 30 August 1998, Mr Callister’s salary was preserved or protected although the post of less responsibility commenced with effect from 1 September 1996. 

The protected salary was at £28,959. Protection was made up of a new basic, 1996 - £21708, 1997 - £22,788 plus five instalments of  

September 1996
£1812.76

December 1996
      “

March 1997

      “


July 1997

      “

September 1997
£7251.00

These instalments were pensionable.

So over the two year period he received his basic salary as above, plus £14502 (£7251 average per year).

His current salary is £24,907”


16. In 2003 Mr Callister applied to TPA for payment of his pension benefits. On 4 July 2003 TPA wrote to him advising that his stepping down notification was invalid as his salary had not in fact reduced until 1 September 1998. 
17. City of Bristol College wrote to TPA challenging its decision. The letter states that :
“…Peter Callister transferred to a post of lesser responsibility on 1 September 1996, since Senior Lecturer jobs were deleted from the College. This involved a decrease in salary. As a consequence, the College negotiated with the trade unions an arrangement which protected the member of staff’s salary for two years and which was pensionable. This arrangement was therefore entirely separate to the stepping down arrangements and in no way should affect Peter Callister’s pension benefits.”  

18. TPA responded on 30 July 2003. The letter, which is headed Internal Dispute Resolution Procedures – Stage 1, concluded 

“…I enclose a copy of the Form 912 completed by yourselves on 18 September 1996 confirming that Mr Callister had transferred to a lower paid less demanding post and his continued employment at such lower rate of salary was in the interests of efficient discharge of the employer’s function. I now understand that Mr Callister’s contributable salary did not reduce at the time of change of post. Unfortunately, the requirements of the regulations are not met …”

19. Mr Callister, through the Association of Teacher’s and Lecturers, appealed against the Stage 1 decision. 

20. DfES’ gave its decision under Stage 2 of the IDRP on 22 January 2004 as follows: 

“…I accept that Mr Callister did move to a post with reduced responsibility, but I do not accept that, at the same time, he suffered a reduction in salary.

The City of Bristol have said in their reply that they consider the payments made to Mr Callister to be additional, specific and different to normal basic pay, and that they correctly stated that Mr Callister transferred to a post of lesser responsibility on a lower basic salary.

Whilst it is clear that Mr Callister’s basic salary did reduce to £21,708, it is not the basic salary which is taken into account when considered whether a stepping down election is valid.

The Teachers’ Pensions Regulations 1997 state that the move must be to a post of less responsibility (which it was) and it must be at a reduced rate of contributable salary (Regulation H1). Contributable salary is defined in Regulation C1 as being the total of all salary, wages, fees and other payments in respect of pensionable employment. It does not include certain allowances, bonuses, overtime or travelling or expense allowances.

I do not believe that the payments made to Mr Callister were bonus payments as proposed by [ATL solicitor] in her letter of 23 September 2003. I consider that the payments were part of Mr Callister’s contributable salary and pension contributions were correctly deducted by the employer.”

21. Mr Callister has provided copies of his payslips for September 1996, December 1996, March 1997, July 1997 and September 1997. The first three payments are shown as “Back Pay” and the final two as “Pro Sal” and are added to the Salary figure to show “Total Pay”. Pension contributions and income tax have been calculated on the “Total Pay” amounts. 

22. City of Bristol College has provided a copy of the Lecturers Contract referred to in the letter of 31 August 1996 which provides:
“…Remuneration 

Your initial salary will be £21,708 (L14). It is payable monthly in arrears …

Collective Agreements
Collective agreements which apply to your employment are listed as Appendix 2 to this contract. …”

23. Mr Callister’s representative has provided a copy of the “Collective Agreement between Brunel College and NATFHE on the determination of the duties of lecturers”. Annex 4 to the Agreement, which is dated 9 July 2006, and headed “Statement to NATFHE” provides :

“1.
This statement is to be read in conjunction with the new contract of employment and the associated collective agreement and the paper "Arrangements for transferring staff employed as at 1 September 1996 by Brunel and South Bristol to the City of Bristol College".

…

4.
(ii)
Senior Lecturers and protected Lecturer II’s, who are not successful in obtaining management spine posts, will be guaranteed a main grade lecturer post at point 14 on the Lecturers Salary Scale. In such cases salary compensation will be paid…”

24. The University and College Union (formerly NATFHE) has provided a copy of the “Arrangements for transferring staff employed as at 1 September 1996 by Brunel and South Bristol to the City of Bristol College” document, which provides: 
“3.4 Salary Compensation following a Staffing Review.

Following a staffing review where a post at a lower grade is accepted, the employee will be entitled to compensation equivalent to twice the difference between the individual’s previous and new gross annual contractual salary. This entitlement, to be subject to a maximum total payment of £20,000, is to be paid over a period of a year as follows : 


1/8 on re-appointment


1/8 at 3, 6, 9 months after appointment

The remaining ½ payable on the first anniversary of the transfer  …”

25. City of Bristol College have stated 
25.1 The College paid pension contributions on the compensatory payments to Mr Callister incorrectly, especially in light of the fact that at the time Mr Callister made the election on 18 September 1996 a narrower definition of “pensionable salary” applied. 

25.2 If the compensatory payments were contributable Mr Callister should have the opportunity to make an election to step down after 1 September 1998 when no further compensation payments were made.

25.3 Mr Callister’s new rate of salary is stated as £21708 in his contract of employment. 

25.4 The redeployment compensation package payments were referred to in the accompanying letter dated 31 August 1996 and are clearly stated to be different from Mr Callister’s salary.

25.5 The election was correctly made in line with Regulation H1 of the Teachers’ Superannuation (Consolidation) Regulations 1998 (1988 Regulations). Contrary to the submissions made this definition of contributable salary was not amended by the Teachers’ Superannuation (Amendment) Regulations (Amendment Regulations) on 1 April 1996. The definition was amended on 1 October 1996 and therefore the definition which applied when the College signed the form 910 on 18 September 1996 was as set out in C1 of the 1988 Regulations. 

25.6 In making its decision as to whether the election was valid, Teachers’ Pensions has taken into account the wider definition of pensionable salary as set out in the Amendment Regulations which provides that contributable salary is “salary, wages, fees and other payments paid to him for his own use in respect of his pensionable employment”.

25.7 Under Section 15 of the Further and Higher Education Act 1992 (the Act) further education colleges were established as body corporates on 1 April 1993. Prior to incorporation Avon County Council was the local authority responsible for Brunel College and therefore Mr Callister’s employer. After incorporation in April 1993 Avon County Council ceased to be the employer of the staff of such colleges and the individual colleges became the employer. Under Section 26(2) of the Act, a contract of employment relating to staff employed at the institution which became a corporation and had previously been maintained by a local authority has effect as if originally made between the person and the corporation. Therefore there was no change of employer on 1 April 1993. 

25.8 On 1 August 1996 the two colleges ceased to exist as separate entities and merged to create City of Bristol College. Those employees whose contracts of employment were not terminated were transferred by TUPE and employed by City of Bristol College. In terms of employment status and continuous employment Mr Callister’s employment therefore runs from his first date of employment on 1 January 1982.  

25.9 Mr Callister’s salary was paid to him monthly in arrears in accordance with his contract. In contrast his compensation was paid in five lump sums throughout 1996 and 1997. This approach is not consistent with the compensation payments being part of Mr Callister’s salary within the definition of the 1988 Regulations.   

25.10 The compensation was not paid as a salary safeguarding arrangement but in five lump sums.

SUBMISSIONS

26. Mr Callister, through his representatives, submits :
26.1
The payments were compensation and not payments of salary. Mr Callister’s employer originally indicated that he would be paid a lump sum compensation payment. However, when it came to detailed negotiation that offer was withdrawn and the only option left was for Mr Callister to receive the compensation payment over two years.
26.2
The payments were not paid at the same intervals as Mr Callister’s salary and the final payment was a significant lump sum.

26.3
The payments should be regarded as payments by way of bonus within the meaning of Regulation C1(3B)(A).

26.4
At the time Mr Callister stepped down there was no agreement with NAHTFE or other unions as suggested. An agreement was subsequently reached with NAHTFE. 

26.5
Mr Callister only accepted the offer made by the employer in May 1996 on the understanding that this would not affect his right to protect his pension rights.

26.6
Leaflet 910 which accompanies Form 912 emphasises that any election to step down must be made within 13 weeks of loss of post. However, the leaflet is silent in relation to the point at which contributable salary is reduced. If the position remains it is estimated that loss of pension benefits will be £53,210.30 (using service to 31/8/1998 and an average salary of £29655).  

26.7
Regulation 5(1) of TUPE provides that a relevant transfer does not operate to terminate an employee’s contract of employment. Instead the relevant contract has effect after the transfer as if it was originally made between the employee and the transferee. Regulation 5(2) of TUPE provides than an employee is deemed to have been employed by the transferee at all material times prior to the transfer. Thus Mr Callister did not have a change of employer. It would be inconsistent with the purpose of TUPE to deny Mr Callister his pension.

27. DfES’ responded as follows :
27.1
The employer submitted service and salary details for Mr Callister showing a contributable salary of £29655 between 1 August 1996 and 31 August 1998.

27.2
In Mr Callister’s calculation of loss it is recognised that the salary remained at its former level until 31 August 1998. The calculation of loss demonstrates a misunderstanding of the effect of regulation H1 which is protect pension up to the date the person moves to the new lower paid post.

27.3
It would seem that the employer originally planned to make a lump sum compensatory payment to Mr Callister as evidenced by the letter of 17 July 1996. In the event (following 
trade union negotiations) no lump sum was made and instead a two year salary safeguarding was put in place. Additionally Mr Callister would have been aware that he was paying contributions on the safeguarded salary.

27.4
Salary safeguarding is confirmed in the exchange between TPA and the employer in the letter of 18 January 2001.

27.5
The employer clearly concluded that the compensatory payment was contributable salary because that is how they have treated it. Mr Callister’s salary is recorded on the DTR [the Teachers’ Pension database which holds individual service records] as remaining at £29,655 from 1 August 1996 to 31 August 1998. At no stage has the employer informed TPA that the service and salary has been incorrectly recorded. Nor has any request been made for a refund of contributions incorrectly paid. 

27.6
It is clear that Mr Callister had a change of employer on 1 August 1996 however the requirement for different certification to be made to support a person who changed employers on “stepping down” was introduced into regulation H1 when the 1997 Regulations came into force on 3 February 1998. Prior to this, the Regulation H1 only catered for “stepping down” with the same employer. It is academic whether or not Mr Callister had a change of employer on as his contributable salary did not reduce on 1 September 1996. 
27.7 A different position would be taken if it came to light that compensation had not been paid to Mr Callister as salary and that thus the contributions had been paid in error. There is no reason to believe that the compensation was not paid as salary with the purpose of safeguarding Mr Callister’s salary for pension purposes.   

27.8 If the difference between the actual salary from the post commencing on 1 September 1996 was, in fact, compensation, then it must follow that the contributions (and income tax and NI Contributions) must be adjusted by the College to reflect this. Without such an adjustment it would not be possible to accept that the terms of Regulation H1 are met.

CONCLUSIONS

28 To benefit from the protection offered by Regulation H1 as it stood on 1 September 1996 a person had to fulfil each of a number of criteria which included: 

28.1
He needed to have been in pensionable employment.

28.2
He needed either to have continued to be employed by the same employer or to have ceased to be employed but then re-employed, by the same employer, at a reduced rate of contributable salary in a different post. 

28.3
If the person continued in service or was re-employed by the same employer that employer needed to certify that the person’s employment at a reduced rate of contributable salary is in the interests of the efficient discharge of the employer’s functions.

29 DfES contend that when the two colleges merged Mr Callister did not transfer to continuous employment with the same employer. Mr Callister’s representatives, on the other hand, argue that the provisions of the Transfer of Undertakings (Protection of Employment) Regulations (TUPE) apply and thus there was no change of employer. Where a TUPE transfer applies, all terms and conditions of work and continuity of employment are preserved. This principle applies to all employees who were employed in the entity transferred immediately before the transfer. Taking account of this and the information provided by City of Bristol College I am satisfied that Mr Callister did not undergo a change of employer on 1 August 1996 when the two colleges merged.
30 He continued to be employed by the same employer in a new post with less responsibility. The question is whether the new post was at a reduced rate of contributable salary. Only if the new post was at a reduced rate of contributable salary do the “stepping down” arrangements apply. 
31 Mr Callister contends that the payments made to him were either compensation or bonus payments but were not a part of his salary. He says that they cannot be regarded as such because the payments were not paid at the same intervals as his salary. But the intervals at which payment was made do not seem to be a relevant factor. The Regulations provide that contributable salary consists of the amounts payable by Mr Callister’s employer, in respect of his pensionable employment by a number of specified means. If amounts are paid by other means then they do not count. 
32 Just as I attach little weight to the fact the amount of compensation was paid by instalments I attach little weight to the fact that the salary recorded on the Teachers’ Pension database for the period 1 August 1996 to 31 August 1998 was £29655. It would be by no means unusual for payments to be made by way of a payroll procedure, particularly where such payments are taxable under PAYE but that does not mean that the payments are of salary. 
33 DfES submit that the payments were in fact a method of salary safeguarding that had the effect of safeguarding his contributable salary until 31 August 1998.  Thus, his contributable salary did not drop until two years after he had stepped down. Mr Callister’s new contract, which came into force on 1 September 1996, is clear that his new contractual salary is £21,708. If the previous salary were to be safeguarded I  would have expected mention of this fact in the contract. Further, the Collective Agreement states that “the employee will be entitled to compensation equivalent to twice the difference between the individual’s previous and new gross annual contractual salary. This entitlement, to be subject to a maximum total payment of £20,000”. To my mind if this payment was intended to safeguard the level of an individual’s salary there would be no requirement to have a ceiling on the amount paid.

34 It seems to me that the additional payment was compensation for the loss of Mr Callister’s managerial responsibilities. The effect was, of course, to cushion the immediate effect of the fall in his salary but that is not the same as saying that it amounted to payment of his salary or that it was a salary safeguard. I am satisfied that Mr Callister’s post from 1 September 1996 was at a reduced rate of contributable salary. 
35 The incorrectly deducted pension contributions must be returned to Mr Callister and the College. The matter of any adjustment to Mr Callister’s Income Tax and National Insurance Contributions is a matter for Mr Callister and the College.   
36 I find in favour of Mr Callister that the stepping down arrangements, as set out in Regulation H1, apply.

DIRECTIONS

37 Within 28 days from the date of this determination DfES shall:

37.1
notify Mr Callister that his application to have his pension rights protected under the provisions of Regulation H1 of the Teachers’ Superannuation (Consolidation) Regulations 1988 has been accepted.
37.2
arrange for the overpaid employee pension contributions, incorrectly deducted by the College, to be paid to Mr Callister.
37.3
arrange for the overpaid employer pension contributions incorrectly paid by the College, to be repaid to the College.

DAVID LAVERICK

Pensions Ombudsman

22 May 2007
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