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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A Marshall

	Scheme
	:
	NHS Pension Scheme

	Respondent
	:
	NHS Business Services Authority – Pensions Division (NHS Pensions)


MATTERS FOR DETERMINATION (dated 25 January 2005)

1. Mrs Marshall complains about the decision by NHS Pensions not to allow her the opportunity to repurchase service refunded when she left the Scheme for Scotland when she rejoined the Scheme for England and Wales.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS

The Occupational Pension Schemes (Disclosure of Information) Regulations 1986 (Disclosure Regulations)

3. The Disclosure Regulations were revoked in their entirety by the Occupational Pension Schemes (Disclosure of Information) Regulations 1996, but are relevant to the time period under consideration in this determination.  Regulation 5 provides, as follows:

“5
Basic information about the scheme
(1)
Subject to the provisions of regulation 3 and paragraph (4), the trustees of any scheme shall furnish in writing the information specified in Schedule 1 to persons and trade unions in the categories specified in paragraphs (2) and (3).

(2)
The information specified in Schedule 1 shall be given as of course to every person who becomes a member of the scheme on or after 1st November 1987, within 13 weeks of his becoming a member.”
4. Schedule 1 sets out basic information about the scheme, including conditions of membership, conditions of re-entering pensionable service, calculation of contributions and benefits payable under the Scheme.  Schedule 1 does not specifically refer to information about how to voluntarily increase benefits under the Scheme.

5. “Trustees” is defined in regulation 1 as: “in relation to a scheme which is not set up or established under trust, means the managers of the scheme …”.
MEMBERS’ EXPLANATORY BOOKLET

6. NHS Pensions has provided me with a copy of the explanatory booklet, which was issued in April 1988.  Of relevance are the following excerpts:

“16.1 Buying additional benefits

… Members who have lost earlier service in the scheme as a result of a disqualifying break (see Section 24) may restore the lost service by buying an equivalent period of service at half cost (provided the lost service was not service after 5 April 1978 which was contracted-out of the State Scheme).  Leaflet SD/AS gives further information.

…

16.3 Method of payment
Payment for the purchase of lost service or additional service or a bigger lump sum may be made by one or both of the following methods:

· BY A SINGLE PAYMENT …

Application to purchase by a single payment must be made within 12 months:

· of becoming superannuable – if additional service is being purchased; …

· …

· by the payment of an EXTRA PERCENTAGE of the member’s superannuable pay in addition to the normal rate described in Section 3.2, up to age 60 or 65 … depending on the members choice.  Payment starts on the member’s next birthday following his election which must be at least 2 years before the chosen age ….

…

20.3 Rejoining after 12 months without preserved pension rights
Members who leave the scheme for 12 months or more without entering any other superannuable employment or transferring service to a personal pension incur a disqualifying break (see Section 16 re-purchase of lost service at half cost...).

20.4 Rejoining after contributions have been refunded
Members who LEAVE THE SCHEME and have their contributions refunded and then return to the scheme within 12 months can repay the contributions.  Their previous service will then be restored in full.  Contributions must be repaid within 6 months of returning.  If a member rejoins the scheme within a month of leaving and has had their earlier contributions refunded, the earlier service will count as qualifying service only, unless the member repays the contributions.”
MATERIAL FACTS
7. Mrs Marshall was employed by the NHS in Scotland and England at various times.  There exist two separate and independent Schemes – one for England and Wales (managed by NHS Pensions) and one for Scotland (managed by the Scottish Public Pensions Agency (SPPA)).  Where it is necessary to distinguish between the two, I have referred to them as the English Scheme or the Scottish Scheme as appropriate.
8. Mrs Marshall was employed by the Angus Health Board (Angus HB) in Scotland from 2 September 1974 to 15 March 1979, during which she contributed to the Scheme.  When she left the Angus HB, she received a refund of her contributions.  In about 1985, Mrs Marshall joined the Gloucestershire Health Authority (Gloucestershire HA) on a part time basis.  In about March 1987, Mrs Marshall increased her hours to above half time, which meant she became eligible to join the Scheme.  In about June 1988, Mrs Marshall left the NHS.  She returned to NHS employment on 9 January 1989 with the South Warwickshire Health Authority (South Warwickshire HA).  Mrs Marshall moved back to Scotland in early 1991 and left NHS employment in the same year.   Her pensionable service within the English Scheme was transferred to the Scottish Scheme in September 1991.
9. In about 2001, Mrs Marshall contacted the SPPA to ascertain her pension entitlement and discovered that it did not match her years of service.  Mrs Marshall was advised to contact NHS Pensions as the discrepancy related to service transferred by the English Scheme.  Mrs Marshall did so, resulting in various issues being identified.
10. Mrs Marshall complained to NHS Pensions that she was not told about her ability to join the Scheme when she increased her hours in 1987.  NHS Pensions and the Gloucestershire HA believed that, due to the publicity campaign undertaken in July 1987, including the prominent display of posters and provision of leaflets to eligible part time employees, Mrs Marshall should have been aware of her ability to join the Scheme.  Nevertheless, NHS Pensions and the Gloucestershire HA agreed to allow Mrs Marshall to retrospectively join the Scheme from the date her employment became pensionable.  Appropriate contributions plus interest were calculated and were paid by Mrs Marshall to NHS Pensions in 2004. 
11. Following receipt of the contributions, the pensionable service was transferred to the SPPA, as all of her previous pensionable service had been transferred to the Scottish Scheme in 1991.
12. Mrs Marshall also complained about the fact that she was not told about the ability to repurchase the earlier service with the Angus HB in respect of which she had received a refund of contributions.  NHS Pensions declined to offer Mrs Marshall the opportunity to now do so, because it believed sufficient information had been provided to Mrs Marshall when she rejoined the NHS and, yet, she failed to make enquiries.

13. NHS Pensions referred to the letter sent to Mrs Marshall about her employment with South Warwickshire HA, which stated:
“This post is superannuable unless you opt out of the scheme or are ineligible to join and your remuneration will be subject to deduction of superannuation contributions in accordance with the NHS Superannuation Scheme.  Details of the Scheme are given in the Scheme Guide which is available from the General Office at the hospital.”

14. Mrs Marshall says she never received an explanatory booklet for either the English or the Scottish Scheme.  Nor did any of the correspondence she received from the English or Scottish NHS Trusts detail the ability to repurchase refunded service.
15. NHS Pensions submits as follows:

15.1. In December 1988, a new explanatory booklet had been prepared and employers were advised that it must be provided to all new employees.  Therefore, Mrs Marshall’s employer would have had a fresh stock of booklets and would have had the need to provide a copy to Mrs Marshall fresh in its mind when she started work in January 1989. 
15.2. “Whilst [it] accepts that members should automatically have been issued with this booklet Mrs Marshall was not denied access to information concerning the Scheme and was notified where this information could be obtained, however no enquiries appear to have been made at this time.”
15.3. “on application Mrs Marshall would have had the opportunity to purchase added years equivalent to her refunded service from 2 September 1974 to 5 April 1978 with Angus Health Board, at half the normal cost and further added years at full cost.”  However, it also states that it: “is unable to consider a retrospective claim to re-purchase additional service.”

15.4. “This information was freely available to Mrs Marshall at the time she commenced pensionable employment in January 1989.  [NHS Pensions] would have also expected a Scheme Guide to have been available to Mrs Marshall when she first commenced in the NHS Scheme in Scotland in 1974 and when she re-joined Scotland on transferring to them in 1991.”

15.5. Mrs Marshall had the ability to repurchase the refunded service when she joined the Scottish Scheme again in 1991 and this cured any injustice she may have suffered.

15.6. “Mrs Marshall has now left the NHS, and had she taken out a contract to purchase added years as a percentage of her salary to normal retirement age she would not have completed this purchase by the time she left the NHS and would therefore have received an added years credit proportionate to the contributions she had paid up to the date of leaving.”

CONCLUSIONS
16. When Mrs Marshall joined South Warwickshire HA and rejoined the English Scheme, the manager of the Scheme (ie. NHS Pensions) was obliged, by the Disclosure Regulations, to provide Mrs Marshall with certain information.  This information was contained in the members’ explanatory booklet.  NHS Pensions explains that it told employers that the new members’ explanatory booklet was to be provided to all new members – therefore, it was aware of the need to provide this information to members.  Had this been carried out, Mrs Marshall would have been aware of her ability to repurchase in the English Scheme, service refunded from the Scottish Scheme, because this information was also contained in the booklet.  In my view, the failure to provide a member with an explanatory booklet is maladministration.  

17. I do not consider the obligation to provide Mrs Marshall with information when she joined the Scheme by virtue of her employment with South Warwickshire HA to be affected by whether or not she was provided with the relevant information during earlier membership of the Scheme.  The possibility of changes having occurred to the Scheme in the meantime renders this an imprudent proposition.
18. Having found maladministration, I need to consider whether Mrs Marshall sustained injustice in consequence.

19. The members’ explanatory booklet clearly states that previous service can only be restored in full if the member returns to service within 12 months of leaving and repays their refunded contributions within 6 months of rejoining.  Mrs Marshall’s break in NHS service was more than 12 months and so she would not have been eligible to simply repay her contributions and have her service restored.  

20. However, section 16 of the members’ explanatory booklet explains how Mrs Marshall could have repurchased her earlier period of refunded service, with any service before 6 April 1978 being purchased at half cost.  An application to purchase refunded service in such circumstances needed to be made within 12 months of rejoining the Scheme if the cost was to be met with a single payment.  If the cost was to be met by paying higher salary deductions, such an election could be made on the member’s next birthday.  If the member left service before retirement age and, therefore, had not completed the contract to purchase the additional years in this manner, the member is credited with a pro rata proportion.
21. As Mrs Marshall was not provided with the members’ explanatory booklet, she did not have the information to enable her to avail herself of the opportunity to repurchase her refunded service with a single payment.  Once she had left NHS service and both the English and Scottish Schemes, she no longer had a relevant salary out of which to pay higher deductions.  Consequently, Mrs Marshall missed the opportunity to increase her pension provision by repurchasing her earlier refunded years of service.  This is the injustice caused to Mrs Marshall and is an injustice which would not have arisen but for the maladministration I have identified.
22. I do not consider this injustice to be cured by Mrs Marshall’s ability to repurchase this service upon rejoining the Scottish Scheme in 1991.  Mrs Marshall confirms that she received no information from the Scottish Scheme, which referred to the ability to repurchase refunded service.  Therefore, although Mrs Marshall had a further opportunity to exercise a right in 1991, it was a right about which she was not aware.  Had there been no maladministration in 1989, this lack of awareness would have been remedied.

23. I have no reason to doubt that, had Mrs Marshall been made aware of her ability to repurchase her refunded service, she would have exercised this option.  I note that Mrs Marshall was happy to pay the interest as well as the cost of her retrospectively rejoining the Scheme when her service increased to a level that made her eligible to join the Scheme (see paragraph 10).

24. It follows that I uphold Mrs Marshall’s complaint.  

25. NHS Pensions has said it is unable to consider a retrospective claim to re-purchase additional service, but I have not been provided with any reasons why.   It also states that, had Mrs Marshall repurchased the additional years by a higher salary deduction, she would not have completed the contract before she left NHS service.  I do not understand this argument as Mrs Marshall would also have had the opportunity to repurchase the years by a single payment.  As it stands, I do not know what option Mrs Marshall would have chosen.  To that extent, the effect of my direction allows Mrs Marshall the benefit of hindsight.
26. Should Mrs Marshall wish to exercise the option given to her as a result of my direction, I note the contributions will now be paid from taxed income, rather than receiving the tax relief normally available to pension contributions.  Mrs Marshall does not accept that the advantage of hindsight granted to her by my direction adequately offsets the disadvantage of the lost tax relief.  Mrs Marshall, by her representative, notes that, when she was offered the opportunity to retrospectively purchase the period of service when her hours were increased over half time, she did so by single payment.  On balance, therefore, it was likely that Mrs Marshall would also have purchased the additional refunded service by a single payment.
27. However, I am satisfied that this is the appropriate redress.  That Mrs Marshall was, in 2004, in a position to retrospectively purchase earlier service by a single payment, is not evidence that Mrs Marshall would also have been in a position to make a single payment to purchase additional service within the requisite 12 months of rejoining the Scheme in 1989. 
28. Mrs Marshall, by her representative, expresses a concern that she will suffer an additional injustice if the cost of purchasing additional years of service is at the current rate, rather than the rate which would have applied at the time.   This is a valid concern, but I note (and Mrs Marshall accepts) that she has had the benefit of the contributions she would have paid, over the intervening years.  Nevertheless, my directions make it clear that it is the contemporary cost which Mrs Marshall should be provided with, albeit with interest applied.

DIRECTIONS
29. I direct that, within 28 days of the date of this determination, NHS Pensions provides to Mrs Marshall the calculation of the cost of her purchasing each year of additional service within the Scheme equal to the service with the Angus HB for which she received a refund of contributions.  This calculation should:

29.1. be the cost which would have applied had Mrs Marshall exercised this ability within 12 months of rejoining the Scheme in 1989;

29.2. take into account the fact that service prior to 6 April 1978 is at half cost; and
29.3. include interest, if applicable.
30. Should Mrs Marshall decide to pay the cost of purchasing one or more of the additional years and makes the relevant payment within 28 days of receiving the calculation, NHS Pensions should immediately arrange for this service to be transferred to the SPPA in the same way in which it transferred the service referred to in paragraph 11.  Within 28 days of receiving the payment from Mrs Marshall, NHS Pensions should write to her to confirm the arrangements in relation to the transfer of service to the SPPA.
CHARLIE GORDON

Deputy Pensions Ombudsman

11 September 2007
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