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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G S Green.

	Representative
	:
	Mr G John, UNISON (acting for the applicant).

	Scheme
	:
	The Local Government Pension Scheme (“the LGPS”).

	Respondent
	:
	Cardiff County Council (the Employer and Administering Authority of Cardiff and Vale of Glamorgan Pension Fund) (“the Council”).


MATTERS FOR DETERMINATION
1. Mr Green says that his application for ill-health early retirement (“IHER”) was wrongly refused by his employer, based on advice from their Occupational Health Adviser (“OHA”).  Furthermore, there was a consistent lack of due process concerning the way medical evidence, available at the time, was presented and assessed.  This resulted in a number of inconsistencies and misinformation, and it was perverse to refuse his request for IHER.
JURISDICTION

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so, whether injustice has been caused.
RELEVANT PROVISIONS
3. The Scheme is statutory and is governed by the Local Government Pension Scheme Regulations 1997 (as amended) [SI 1997/1612] (“the LGPS 1997 Regulations”).
4. At the time of Mr Green’s application for IHER, Regulation 27(1) provided:

“Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.”

5. Regulation 27(5) provided:
“In paragraph (1) –

“comparable employment” means employment in which, when compared with the member’s employment –

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

6. Regulation 97 provided,

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided –

(a)
in the case of a person entitled to a pension credit or a pension credit member ..., and

(b)
in any other case by the Scheme employer who last employed him.

…

(9) Before making a decision as to whether a member may be entitled under Regulation 27 or under Regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certificate a statement, that –

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

…

(14) In paragraph (9) –

(a)
“permanently incapable” has the meaning given by regulation 27(5), and

(b)
“qualified in occupational health medicine” means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualification Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

7. Regulation 98 (Notification of decisions under regulation 97) provided:

(1)
Every person whose rights or liabilities are affected by a decision under regulation 97 must be notified of it in writing by the body who made it as soon as is reasonably practicable. 

(2)
A notification of a decision that the person is not entitled to a benefit must include the grounds for the decision.

(3)
A notification of a decision as to the amount of a benefit must include a statement showing how it is calculated.

(4)
Every notification must contain a conspicuous statement giving the address from which further information about the decision may be obtained.

(5)
Every notification must also-

(a)
refer to the rights available under regulations 100 and 102, 

(b)
specify the time limits within which the rights under those regulations may be exercised, and 

(c)
specify the job title and the address of the person to whom applications under regulation 100 may be made.”
MATERIAL FACTS
Background
8. Mr Green was born on 6 July 1956, and employed by the Council from October 1984 as a Chauffeur/Driver and Messenger/Courier.
9. On 26 February 2002, Mr Green went on sick leave and remained absent from work until he left service.  On the first day of his last period of sickness absence, he applied to the Council for IHER.  A letter to his line manager said,
“Further to recent correspondence and our discussion concerning Ill health retirement, I wish to apply for Ill health retirement, under the terms set out by the pension section.

And with the undertaking that if I am unnsuccesfull (sic) would be allowed to terminate my employment under the enhanced voluntary redundancy package, as stated by yourself.”

10. A consent form to release personal medical information was completed by Mr Green on 5 March 2002.  As well as giving details of his GP, the names of three hospital specialists/consultants (i.e. Dr Smith, Mr Fairclough and Mr Williams) were stated.

11. The Council referred Mr Green’s case to their medical advisers, BMI Health Services (“BMI”), and asked whether an application for ill-health was appropriate.  They sent Mr Green’s job description and sickness absence record, together with a ‘Request for employee health evaluation’ form, dated 7 March 2002, which said,

“2
Reason(s) for request for health evaluation
Employee complains of pain/discomfort with a knee joint which has led to frequent and often long periods of incapacity”.
12. BMI subsequently wrote to Mr Green informing him that an appointment had been made for him on 17 April 2002.
13. Immediately following the appointment, Dr Edwards replied to the Council saying:

“Background
He had been referred for consideration of ill health retirement.  His referral states that he has pain and discomfort in a knee joint, which has led to frequent and often long periods of incapacity.  This would not appear to be accurate, his sickness absence record documents only three sickness absences over the last three years, two were due to injuries which presumably are non‑recurring and one was a very short sickness absence due to a non‑recurring problem.  Prior to this, Mr Green appears to have lost relatively few sickness absences although they all appear to have been relatively long.  They amounted to four sickness absences in 1994 and 1995, 1997 on two occasions.  I also note that Mr Green is currently on sickness absence due to his knee condition.
Current Position

Mr Green states that he is having problems with his knees, particularly his left knee which prevents him working.  He also states that he is short of breath on exertion and his knee becomes stiff on sitting for any period of time.  I understand that Mr Green is awaiting a specialist appointment for surgery to his knee.

Future Position

It would appear that following Mr Green’s surgical treatment he may be fit to return to work … … It is difficult at this stage to comment on his future capacity and effective service.

Procedural Issues

Mr Green suffers from a chest condition which causes him shortage of breath on exertion and without treatment this would undoubtedly cause a substantial adverse effect on day-to-day activities and accordingly I would consider that he is covered by the Disability Discrimination Act.  His knee condition also has an effect on his walking and restricts him to a maximum of about half a mile and therefore is probably also protected by the Act. I will submit Mr Green’s case for consideration of ill health retirement when I am in possession of all the appropriate information, which will include reports from his doctors.”
14. Following receipt of the medical adviser’s initial report, the Council wrote a letter to Mr Green on 30 April 2002, noting that he may be fit to return to work after surgery.  In that letter, they told Mr Green they needed to move forward with the organisational changes that the Council had authorised and asked him whether it was his intention to apply for the new post of City Officer or accept voluntary redundancy.  They asked Mr Green to let the manager know his decision by 10 May 2002.
15. Mr Green wrote two undated letters, one addressed to his manager, Chief Corporate Support Officer, and the other to the Chief Executive.  In each letter, he asked for the deadline of 10 May 2002 to be extended, until after BMI had had reports from his doctor and other hospital specialists.
16. In May 2002, Dr Edwards confirmed to the Council that he was in receipt of a report from Dr Davies, Mr Green’s GP, but was still waiting for a report from his specialist, prior to submitting the case for consideration of ill health retirement.
17. In a letter to Dr Edwards, dated 20 May 2002, Dr Davies said,

“The above named patient has asked me to drop you [a] line to confirm that in addition to his knee problems he has significant other medical problems which he feels should be taken into consideration with regards to his application for retirement on grounds of permanent ill health.

His medical problems are as follows:

· A past history of sarcoidosis treated with oral steroids for ten years.

· Asthma, secondary to the above.

· Chronic perforated left tympanic membrane with oral polyps (still regularly attends the ENT clinic).

· Depression for which I have recently commenced treatment with Fluoxetine 20 mgs daily.

· Obesity”. 

18. Mr Green was awarded Incapacity Benefit from the Department of Social Security [now the Department for Work and Pensions (“DWP”)] from 13 September 2002.

19. Dr Edwards wrote a letter to the Council on 11 October 2002 saying,

“… his case has been submitted to an independent doctor for consideration who is unable to make a decision on his ill health retirement at this time due to lack of information.  The independent doctor has noted that there is not a management report on Mr Green’s performance and he is unhappy with the amount of information provided within the job description.” 

20. In response, the Council sent Mr Green’s full employment records, and their letter of 14 November 2002 said,
“The Council has employed Mr Green since 29 October 1984, and I can confirm that at no time during that period have any concerns been expressed regarding the way that he has carried out his duties, his commitment or his work ethics.  However, during his recent absence I have spoken to him on several occasions and he has expressed the view that his condition may well prevent him from returning to work.  It was on that basis that I acceded to his request to be assessed to see if this was the case.
If [Mr Green] is fit to return to work, he will return initially in his capacity as Chauffeur.  However, the Council has recently restructured that particular service and no longer has any dedicated Chauffeur posts.  A number of options are available and [Mr Green] would immediately need to consider whether he wishes to be considered for voluntary early retirement, apply for the new post of City Officer (full details attached) or seek redeployment in a suitable post within the Council if a vacancy exists that matches his skills and attributes.”
21. On 12 December 2002, the Council sent a letter enclosing a management report to Dr Edwards.  The Council has clarified to me that the ‘management report’ mentioned therein was, in fact, the referral form of 7 March 2002. 
22. Further information was provided to Dr Edwards in a letter of 24 December 2002, which said,

“The post of City Officer will include both a driving role and a supporting role at functions as well as some desk‑based work.  Driving time is actually fairly limited, the majority of the time is waiting time rather than actually driving.  A rough estimate would be 20% of the time would be spent driving, about 30% would be desk based or preparing vehicles and the other 50% would be spent in supporting events.

The time spent on supporting events would be fairly active rather than sedentary and would require lifting within safe limits – the usual things would be moving drinks, crockery/cutlery and furniture in preparation for events.  Mr Green will attend a safe lifting course immediately on his return to work before he undertakes any lifting.”

23. On 15 January 2003, Dr Graham‑Cumming wrote to the Council giving his opinion.  His letter said,
“I was requested to provide an independent medical assessment of Mr Green’s eligibility for ill‑health retirement under the rules of the Local Government Pension Scheme Regulations.  I note the contents of his file, including the medical notes made by Dr Edwards and the reports that he obtained.  You have clarified his job description.

Mr Green’s current appointment is as a Chauffeur.  I understand that there is a re-grading exercise and that his future work would be in the grade of City Officer.  Having read the job description, I believe this can be regarded as comparable employment.

The medical evidence in his case does not support the contention that he is permanently unfit.  I see no reason why he should not be capable of undertaking his normal duties.”
A certificate was completed and signed by Dr Graham‑Cumming in accordance with the Regulations and enclosed with his letter.

24. Mr Green’s Manager at the Council wrote to Mr Green on 23 January saying,

“I have today received notification from the Human Resources Service that the Council’s medical advisers are unable to support your application for retirement on the grounds of permanent ill health.

Whilst I have not seen the report itself as yet, it is clear that the Council’s advisers do believe that a return to work will be possible at some time in the future and, on that basis, we do need to consider how to take things forward.  I will be contacting you in the near future to arrange a further meeting with you, and will be asking the Human Resources to be involved in that meeting so that the full range of options is discussed with you.  You may wish for your trade union or other adviser to be present at this meeting.

I confirm that those options will include the possibility of voluntary early retirement in addition to consideration of any reasonable adjustments that the Council may be able to make to support your return to work.”

A meeting was arranged for 10 February 2003 but was cancelled, as Mr Green had not met with his Union representative.  It was re-arranged for 25 March.

25. On 10 February 2003, Mr Green’s union, UNISON, wrote to the Council expressing surprise at Dr Graham‑Cumming’s decision, and noted that Mr Green had not been re‑examined by anyone from BMI since before the operation on his knee in May 2002.  They also enclosed a letter, dated 20 January 2003, from Mr Sharma, a Trauma and Orthopaedic Surgeon.  This open letter addressed to ‘Dear Dr’ said,
“[Mr Green] has attended physiotherapy and they have provided him with a kneecap brace.  The physiotherapy and brace helped partially.

He tells me that he continues to experience anterior knee pain.  His main problems are walking for long periods, driving, kneeling, and going up and down stairs.  He tells me that he is only able to drive for about 15 minutes.

He has not managed to lose any significant weight and is on anti-depressants.  I had a chat with him today about the surgical options available and following discussions I have formed the opinion that he is not a suitable candidate for further surgical procedures, which may entail patello-femoral replacement.  I have strongly advised him to lose weight.  In my opinion he will continue to suffer with moderate pain from his knee and will continue to be limited in his ability to walk long distance, be on his feet for a long time and to drive a car.  He tells me that his employer will be writing to me requesting further information.”

UNISON also pointed out that Mr Green had other health problems and was also covered by the provisions set by the Disability Discrimination Act.
26. Both the Union’s and the Specialist’s letters were sent, on 12 February 2003, to Dr Edwards by the Council.  The Council asked Dr Edwards for an opinion about Mr Green’s condition and his ability to fulfil the role of City Officer in light of the issues raised in those letters.
27. Another appointment was made for Mr Green to see BMI on 25 February 2003.

28. In response, Dr Edwards wrote to the Council on 26 February 2003 saying,
“Background
When I saw Mr Green, I note that he has had a refusal of ill-health retirement on the basis of lack of permanence and I also note the letter from his Union.  With regard to … Mr Green not being re-examined, ‘permanence’ in ill-health retirement is usually established from some form of objective evidence which is usually a specialist’s opinion on the prognosis for the condition.  Therefore, a face-to-face examination would not be helpful.  When I saw Mr Green on Tuesday 25 February 2003, he continues to suffer from a knee problem and is still receiving physiotherapy.  He wears a brace to his left knee and he tells me that he has a further more substantial brace planned.  He reports he is considerably restricted in his movements in terms of walking up and down stairs, bending, kneeling or lifting.  His asthmatic and depressive conditions continue, although they are controlled to some degree on appropriate medication.
Current Position

Mr Green is unfit for work due to his inability to ascend/descend stairs and walk any distance on the flat together with his inability to drive for more than a short distance at a time.

Future Plans

I am unable to give an estimated return to work but, at this time, it would seem unlikely that Mr Green would be able to function as a City Officer within the foreseeable future and I can only suggest that he is offered alternative employment which, of necessity, would be ‘light’ office work, where he is not required to stand or sit for long periods without a break.  I appreciate there are considerable difficulties in placing Mr Green but I can only suggest that the possibilities are explored.  Restrictions on his activity will include limited use of stairs, any driving reduced to ten minutes at a time and would also include no lifting, walking, or standing for long periods.  In my opinion, this would exclude him from work as a City Officer at this time.  With appropriate adjustments or redeployment, I would consider it is possible that Mr Green will be able to provide regular and effective service.
Procedural Issues

Mr Green’s knee and chest conditions probably constitute disabilities as defined by the Disability Discrimination Act and any adjustments deemed as being under the Act.  With regard to the question of ill-health retirement, I note that he has been declined and I made Mr Green aware of the possibility of a second opinion on this situation, as I believe is considered appropriate by the Local Authority Pension Scheme.  There are no medical contra‑indications to administrative action and I have not recommended a review.”
29. On 25 March 2003, Mr Green and his representative met with the Council to discuss his options.  None of the parties at that meeting have been able to supply me with any minutes.
30. Mr Green was made voluntarily redundant with effect from 31 March 2003, which was subject to a compromise agreement.
31. The DWP wrote to Mr Green on 1 May, awarding him, effective from 3 February 2003, the higher rate of the mobility component under the Disability Living Allowance.  Their letter said,

“Help with getting around:
You are entitled to the higher rate because you are virtually unable to walk considering the distance, speed, manner and time you are able to walk without severe discomfort.”

32. Mr Green instigated stage one of the Internal Dispute Resolution (“IDR”) Procedure on 23 June 2003, which was received by the Council on 25 June.  His complaint was:
· Mr Sharma’s report said, “he will continue to suffer with moderate pain from his knee and will continue to be limited in his ability to walk long distances, be on his feet for a long time and to drive a car”.

· Following a further examination, Dr Edwards advised in writing that the results were inconclusive, and Mr Green was entitled to a second opinion.

· In the meeting of 25 March 2003, the Council told him there was a high risk that he would not be relocated under the Council’s redeployment scheme and that he would be dismissed.  It was made quite clear that, because of his medical conditions, Mr Green was incapable of doing his current job and that no alternative suitable employment would be found under the Council’s redeployment scheme.  This equated to Mr Green being unable to undertake his current job, and any other the employer could offer, until his normal age of retirement.

· Mr Green currently receives Incapacity Benefit and the higher rate of Disability Living Allowance.

· The decision to refuse him retirement on the grounds of permanent ill-health was therefore perverse.

33. Stage one of the IDR Procedure was handled by the Pensions and Payroll Manager of Carmarthenshire County Council (the “Appointed Person”).  As part of his review, he asked the Council if Dr Graham-Cumming had considered medical evidence from the following:
· Dr Davies – Mr Green’s GP;
· Mr A Sharma – Trauma & Orthopaedic Surgeon, Llandough Hospital;
· Dr Smith – Chest Physician, Llandough Hospital;
· Mr Fairclough - Llandough Hospital;
· Mr Williams – ENT Royal Glamorgan Hospital.
34. In a letter, dated 27 January 2004, Dr Graham-Cumming advised the Council that:
“As in all such cases, I considered all of the information made available to me.  This included the clinical notes made by Dr Edwards in his role as your occupational medicine advisor.  There were also reports written by Dr Sharma and Dr Davies.  

I was aware from the general practitioner’s report that Mr Green had chest disease and also a chronic problem affecting his ears.  I did not see reports from Dr Smith or Mr Williams.  I also did not see any report from Mr Fairclough but, looking through the file, it is evident that the report from Dr Sharma was a response to a request addressed to Mr Fairclough for a report.  Naturally, I have not seen any correspondence in connection with his case dated later than 15 January 2003.”
The Council passed a copy of this letter to the Appointed Person.
35. The Appointed Person dismissed Mr Green’s appeal on 7 April 2004.  The reasons were:
· A clear opinion was received from Dr Graham-Cumming certifying that Mr Green is not permanently incapable of discharging efficiently his duties or comparable employment.
· Dr Graham-Cumming confirms that he considered reports from Mr Sharma and Dr Davies in reaching his opinion.

36. Mr Green’s representative invoked stage two of the IDR Procedure on 2 August 2004, including another letter, dated 18 June 2004, from Dr Davies, in support of his appeal and expressing an opinion that Mr Green was permanently incapable of performing his duties.  On 15 October 2004, the appeal was upheld by the Office of the Deputy Prime Minster (“ODPM”).  The ODPM referred the matter back to the Council for them to consult with Dr Graham-Cumming as to whether Mr Sharma’s report of 20 January 2003, which Dr Graham-Cumming had not seen, materially affected his opinion.
37. On 22 December 2004, Dr Graham-Cumming advised the Council as follows:
“My understanding of this request is that I am expected to examine the situation as it was at the time I gave my original decision, but taking into account Dr Sharma’s letter which was written at about that time and which was not then available to me.

…

Dr Sharma’s letter comments on the need for Mr Green to lose weight and suggests that he would continue to be limited in his ability to walk long distance, be on his feet for a long time and to drive the car.  I do not think that Dr Sharma’s letter provides a basis for changing my original assessment.  There was no question of my not recognising that Mr Green had a degree of disability.  However, that disability was a cause of impaired ability and was not so great as to represent incapacity to undertake the duties detailed in his job description.

Dr Sharma’s letter does not materially affect my opinion of the situation at the time I assessed Mr Green’s eligibility for medical retirement”

38. The Council sent a copy of Dr Graham-Cumming’s revised opinion to the representative on 18 January 2005 and, in view of the doctor’s unchanged opinion, they advised that they were taking no further action.
39. Mr Green brought his complaint to me on 9 September 2005.

SUBMISSIONS

40. UNISON say,

40.1. Dr Graham‑Cumming’s opinion of 15 January 2003 that, ‘medical evidence in his case does not support the contention that he is permanently unfit’, was arrived at without a physical examination and was based on the contents of Mr Green’s file.  Furthermore, it did not take into account Mr Sharma’s letter of 20 January 2003.

40.2. Mr Green was told by Dr Edwards on 25 February 2003, and confirmed in writing the next day, that he was entitled to seek a second opinion about the situation.  In the same letter, Dr Edwards confirmed ‘it would seem unlikely that Mr Green would be able to function as a City Officer within the foreseeable future and I can only suggest that he is offered alternative employment which, of necessity, would be light office work where he is not required to stand or sit for long periods without a break’.

40.3. The Council’s referral of 7 March 2002 was based solely on his pain/discomfort with a knee joint, as this was why he was absent from work at that time.  However, his other health conditions were well documented and his sick record made reference to several absences from work due to chest related (e.g. Sarcoidosis) conditions.
40.4. They did not seek further medical information about Mr Green’s other conditions and Mr Green was clearly incapable of work then, now and until he is 65.

40.5. At the meeting of 25 March 2003, it was explained to Mr Green that Dr Edwards had been incorrect in advising the right to a second medical opinion.  As a consequence, the two Council representatives strongly encouraged (pressurized) Mr Green to accept the voluntary redundancy package on offer, from the prior reorganisation of his old department and he was given a deadline of 31 March 2003 to decide.  At that meeting, Mr Green was left in no doubt that, if he did not accept the voluntary redundancy package, then there was a high risk that, because of his health issues, he would not be relocated under the Council’s redeployment scheme, which was yet to be agreed and implemented, and that he would be dismissed.
40.6. From the time of leaving service, Mr Green’s health has continued to worsen and he now suffers from type II diabetes.

41. The Council say,

41.1. Mr Green was a long serving and valued employee, and they are disappointed that this seems to have become a case of the Council versus Mr Green.  Bearing in mind his health problems, they wanted to achieve the best outcome for him within the prevailing regulations.  At that time, the options for consideration were IHER, redeployment, termination of employment on the grounds of long term (but not permanent) ill health, and redundancy.
41.2. They oppose the allegations made by Mr Green, for the reason that his employment was ended on the grounds of voluntary redundancy following a restructure of the Chauffeuring Service, and not on the grounds of incapacity.  Furthermore, they strongly refute UNISON’s allegations that Mr Green was urged to accept voluntary redundancy at the meeting on 25 March 2003.  The purpose of that meeting was to discuss a suitable way forward and the option of voluntary redundancy was explained to Mr Green as part of that meeting.
41.3. A decision as to the release of pension benefits was not required until the employment was terminated and the Council’s determination was made on the basis of the reason for leaving.

41.4. Regulation 27 states that an ill-health pension is payable where a member leaves a local government employment by reason of ‘permanent ill health’.  From the medical evidence obtained, the Council were not able to obtain a medical report to that effect and therefore Mr Green’s employment was not terminated for that reason.

41.5. Notwithstanding the fact that Mr Green had consented to termination on the grounds of redundancy, the Council could still consider his application for payment on the grounds of ill health, which, if successful, would have replaced the termination due to redundancy.  Therefore the decision not to award ill‑health benefits was not arrived at due to his decision to accept redundancy.  However, had the medical opinion been supportive of the application, and the Council been minded to support ill health retirement, the question of causation would have to have been considered.

41.6. Prior to Mr Green’s employment terminating, the Council sought an opinion as to whether IHER was an option under Regulation 27.  Further opinions were requested in response to Mr Green’s request to release his benefits.  All previous medical reports seem to rule out permanence as in his reports, the OHA has at no time indicated that, in his opinion, Mr Green’s condition can be said to be permanent.
41.7. They had a contract with BMI (which became Capita Health Solutions) which set out the procedure for medical assessment and subsequent advice.  The Council rely solely upon the professional opinion and judgement of the OHA and his ability to understand and interpret the medical information available.  In view of this contract, they based their decision to refuse ill‑health retirement to Mr Green on the specific advice provided by the OHA.  They did not seek to request additional information over and above the advice provided by the OHA.

41.8. They would not take any other opinion into account apart from the medical adviser, Dr Graham-Cumming, because they would expect that, in his capacity as the independent doctor, he would assess all the medical evidence and opinion that he deemed necessary and appropriate in order to advise the Council accordingly.  The Council’s HR officers are not medically qualified and would not have the relevant knowledge to interpret the medical information adequately in order to make an informed decision.
41.9. It is for the doctor to determine what information is required from Mr Green’s own GP, or the Specialists dealing with his case, or whether he would need to examine Mr Green personally.  Dr Graham-Cumming’s letter of 27 January 2004, took into account Mr Sharma’s letter of 20 January 2003, and he has stated his reasons for his opinion that Mr Green was not permanently unfit.
41.10. In order to communicate the decision that ill-health retirement has been refused, the Council does not formally write to the individual, but supplies a copy of the written report from the doctor.  This is done as soon as possible after receipt of the report.

41.11. Regulation 97(9) requires the Council, before making a decision under Regulations 27 or 31, to obtain a certificate.  It is implicit in the Regulation that, once the opinion has been received, the Council must give it due regard.  They believe that they would have to have good reason to make a decision that was contrary to the advice given.  In dealing with the ill‑health retirement process, they would be mindful to follow the checklist contained within the employer’s organisation handbook on the management of ill‑health.

41.12. It was not intended, in previous correspondence, to give the impression that the Council delegated its responsibilities, under the LGPS 1997 Regulations, to the OHA, but rather that the Council, in making its determination, would take account of the advice it receives.  The Council used the services of BMI as the independent medical practitioner, and the comments shown in paragraph 41.8 were intended to convey that only a suitably qualified medical practitioner, approved by the administering authority, was able to make recommendations on the release of benefits on ill health.  This is a requirement of the LGPS 1997 Regulations.  In accordance with the Council’s procedures, they would not seek to secure a second opinion as it can give rise to the problem of how to decide between conflicting reports.

CONCLUSIONS

42. Whilst UNISON claim that Mr Green was pressured into accepting voluntary redundancy, I observe that Mr Green had previously requested, in his letter of 26 February 2002, that this option remain available to him if his IHER application was unsuccessful.  Aspects concerning the termination of Mr Green’s contract of employment are employment issues, which lay outside my remit.  However, I note the Council says that the fact that Mr Green took voluntary redundancy did not debar him from IHER, had he qualified at his date of leaving.
43. In order to be entitled on leaving service to a pension under Regulation 27, Mr Green has to be permanently incapable of discharging efficiently the duties of his employment, or a comparable employment, because of ill-health or infirmity of mind or body.  "Permanently" is defined as until, at the earliest, his 65th birthday.

44. The Council appear to be under the misconception that “causation” is a consideration but this is not a requirement under Regulation 27.

45. It is, in the first instance, for the Council to decide whether Mr Green meets the criteria for IHER under the LGPS Regulations having obtained a certificate from an appropriately qualified independent registered medical practitioner.  This is a finding of fact, which requires the Council to ask the right questions, interpret the Regulations correctly and not to come to a perverse decision, having taken into account only relevant matters.
46. Dr Graham‑Cumming satisfies the requirements of Regulation 97(9).  Whilst Dr Edwards also has the appropriate qualifications set out in this regulation, he appears to have been involved, to some extent, with liaising with the Employer about Mr Green’s fitness for work.  As a result, in my view he cannot be considered to be “independent” in accordance with the LGPS Regulations.
47. UNISON say that it was inappropriate for Dr Graham‑Cumming to base his decision solely on the paper records, when he did not examine Mr Green in person.  Whether the doctor who is asked to provide a certificate under Regulation 97(9) physically examines and talks with the patient is a matter for the judgement of that doctor.  There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history if he feels so able.  I note though, that Mr Green was seen twice by Dr Edwards whose notes were in turn used by Dr Graham‑Cumming.
48. At the time that Dr Graham‑Cumming gave his first recommendation, Mr Green’s GP had written to BMI.  Dr Davies’ letter of 20 May 2002, drew attention to Mr Green’s other health conditions but, I observe that it does not give an opinion on ‘permanent incapacity’, nor whether Mr Green meets the requirements of the LGPS.  Although Dr Edwards had told the Council that BMI were waiting for a report from Mr Green’s specialist, it seems Dr Graham‑Cumming proceeded without it, since he made his recommendation on 15 January 2003, which was five days before Mr Sharma’s report. Had the Employer considered the matter properly, after Dr Graham‑Cumming’s opinion was received, it is likely that the Council would have become aware that no specialist’s opinion had been sought, when weighing up the medical evidence themselves.  This should have prompted them, at the least, to ask appropriate questions.  Nonetheless, the processes are such that any faults in the decision at that level can be overcome by use of later appellate mechanisms.
49. When, in January 2003, the Council wrote to Mr Green, informing him that the Council’s medical advisers were unable to support his application for IHER, there was no indication that the Council itself had made a decision and no reasoning was given in accordance with Regulation 98(2).  Also, the Council’s correspondence does not impart the information in parts (4) and (5) of that regulation.  Those failings are in breach of the Regulations and constitute maladministration. 

50. The Regulations say that it is for the Employer to decide eligibility in the first instance.  In the second instance the decision lies with the Secretary of State (“SoS”).  The SoS concluded under stage two of the IDR Procedure that, as Dr Graham-Cumming did not have access to Mr Sharma’s report of 20 January 2003, the matter should be remitted back to the Council for a fresh decision.  

51. During stage one of the IDR Procedure, it had become known to the Council that Dr Graham‑Cumming had not consulted with either Dr Smith (Chest Physician) or Mr Williams (ENT).  Also, that Mr Green had become entitled to Incapacity Benefit and the higher component of mobility allowance under the DLA.  During stage two of the IDR Procedure, Mr Green’s GP highlighted to the Council that Mr Green was suffering from depression, and expressed a view that Mr Green was permanently incapable.  When reviewing the matter for a second time, the Council sought advice from Dr Graham-Cumming about Mr Sharma’s report.  However, there is no evidence that they asked any relevant questions about Mr Green’s other medical conditions.  When considering whether Mr Green met the criteria of Regulation 27, the Council needed to assess all of Mr Green’s health issues, especially given the prospect of a possible change in job to City Officer.  Nor is there any evidence of a reasoned decision being issued a second time by the Council.
52. I note the Council’s comments that only a suitably qualified medical practitioner, approved by the administering authority, was able to make recommendations on the release of benefits on grounds of ill health.  This is a requirement of the LGPS 1997 Regulations.  Whilst that is true, this does not mean that other doctors’ opinions were of no value.  Furthermore, I also note from their comments that, in accordance with the Council’s procedures, they would not seek to secure a second opinion as it can give rise to the problem of how to decide between conflicting reports.

53. Whether or not Mr Green fulfilled the requirements of Regulation 27 was for Cardiff Council to review/decide, not Dr Graham‑Cumming.  There is little, if any, evidence that Cardiff Council themselves considered the extent to which Dr Graham-Cumming’s advice differed from Dr Davies’ opinion of 18 June 2004, or whether they asked themselves if they had sufficient evidence on his other health conditions.  Indeed, there would appear to be a procedure in place for only seeking one medical opinion so as to avoid the weighing up of any medical evidence.  This indicates to me that the Council did not consider matters properly and, by issuing the doctor’s recommendation when informing a member of the outcome, are totally reliant on the OHA’s opinion without making any judgement of their own.  In effect the decision making is devolved to the OHA, and this is contrary to the Regulations which stipulates quite clearly who the decision maker is.
54. It would of course be unusual for the Council to reach a decision which was contrary to the supplied certificate.  But, as I have said, it is the Council and not the Medical Practitioner which is responsible and the Council must be satisfied that the certificate has only been issued after proper consideration of the medical evidence.  It cannot blindly rely on the certificate without looking behind it at all.
55. Whilst the criteria for an award of State Incapacity Benefit are different to that of the Scheme, it is not unreasonable to expect the Employer to take account of the State’s view as to whether someone is capable of employment.  However, taking such a matter into account is not the same as being bound by the decision of those responsible for awarding State benefits.  Mr Green still needs to meet the tests under the Regulations of the Scheme.  Payment of State Incapacity Benefit is not dependent on the qualifying condition being regarded as permanent.  Similarly, the fact that Mr Green meets the requirements of the Disability Discrimination Act does not mean he is permanently incapable of working.
56. In coming to the view that there has been a misguided approach so far by the Council, I am not suggesting that Mr Green necessarily qualifies for the benefit he seeks.  However, in the face of the many concerns outlined here about the extent of the Council’s consideration of Mr Green’s request for ill-health benefits, I am remitting the matter to them for fresh consideration, taking into account the matters I have referred to above.

DIRECTION

57. I direct that within 56 days from the date of this determination, the Council shall make a fresh decision as to whether at the time Mr Green left their employment Mr Green met the criteria set out in Regulation 27.  When making such an assessment, the Council will need to consider whether or not further medical information is required.  Whoever then takes the decision on behalf of the Council should be properly authorised so to do, apply his or her own mind to the matter and disclose the reason(s) for their decision.
CHARLIE GORDON

Deputy Pensions Ombudsman

22 October 2007
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