Q00483


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr H Crossley

	Scheme
	:
	The Pension & Life Assurance Plan of Posford Haskoning Limited 

	Employer
	:
	Haskoning UK Limited (HUKL)

	Trustee
	:
	Griffiths & Armour (Trustees) Limited

	Administrator
	:
	Jardine Lloyd Thompson (JLT)


MATTERS FOR DETERMINATION (dated 5 September 2005)

1. Mr Crossley complains of maladministration by the HUKL and the Trustee in that they failed to grant him an unreduced early retirement pension at age 55 (21 June 2004), as had been agreed with HUKL.
2. Mr Crossley also complains of maladministration by JLT in that it did not provide all relevant documentation to the Trustee during the IDRP.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RULES OF THE SCHEME
4. The Rules of the Scheme are dated 12 May 1980 and have been subject to various amendments.

5. Rule 3(3) provides for early retirement as follows:

“(3)
A pensionable member who either is suffering from some incapacity and has completed the pensionable service period (if any) defined in paragraph 4(1) of the Schedule or has attained age 50 may with his Employer’s consent retire from service before the normal retirement date and shall thereupon and on waiving the right (if any) to preserved benefits be entitled to a pension equal in amount to the early retirement pension but reduced by a half of one per cent for each month or part thereof of the first ten years by which the actual retirement date precedes the normal retirement date and by a quarter of one per cent for each such month thereafter and payable for life from the retirement date in accordance with and subject to subrule (9) below -

PROVIDED THAT – 

(a) if such retirement is due to incapacity or if a member to whom this subrule applies has attained age 60 at actual retirement date the Trustees shall disregard the said reduction

(b) any pension payable under this subrule shall be increased to the extent (if any) required under regulation …”

6. Rule 5(4) provides for preserved benefits, as follows:

“(4)
A member who is entitled to preserved pension (sic) may – 

(i) on giving written notice to the Trustees on or after the termination of his service but before the normal retirement date elect that in lieu of such preserved pension any one of the following benefits is payable- 

(a) a pension of the amount calculated by the method stated in rule 3.3 (early retirement pension) (proviso (a) whereto shall not apply) and payable in either of the events therein stated for life from the member’s retirement date in accordance with and subject to the said rule …”

7. Rule 17 provides for augmented and discretionary benefits, as follows:

“(17)
The Trustees shall have power exercisable at the written request of the Principal Employer – 

(a)
to increase the amount of any benefit which is payable to or in respect of a member and which is less than the maximum amount permitted by rule 6 (maximum benefits) hereof in respect of such benefit to an amount not exceeding the said maximum amount and …”

MEMBERS’ EXPLANATORY BOOKLET
8. The foreword to the booklet explains:

“… the purpose of this booklet is to describe as simply as possible your rights under the Plan.  These rights, however, depend on the Trust Deed and Rules and any overriding Government legislation governing the Plan.  You may inspect the Trust Deed and Rules at any reasonable time.”

9. Section 7 of the booklet is entitled “May I retire early?” and sets out the following:

 “Yes, but the benefit you receive will depend on your circumstances.

(i) [Ill health retirement]

…

(ii) If I am not in ill-health
With your Employer’s consent, you may retire at any time after your 50th birthday even though you are not in ill-health, and be granted an immediate pension.  This immediate pension will be in lieu of any alternative deferred pension.

The pension will be calculated in the same way as under (i) above but reduced by a percentage recommended by the Actuary and this is currently ¼% for each month or part of a month by which your retirement precedes your Normal Retirement Date. …”

10. Section 12 of the booklet is entitled “What are my benefits and options on leaving the Plan?” and sets out the following:  

“If you leave service your Pensionable Service will terminate on the date you leave and you will no longer qualify for benefit under (i) (a) of section 11 [Death in service Before Normal Retirement Date].



…

Your benefits on leaving the Plan depend on your period of Pensionable Service.

…

(ii)
If you have completed at least 2 years’ Pensionable Service you will be entitled to a deferred pension calculated by the method stated in section 5 [How is my pension calculated?] but based on your completed Pensionable Service and your Final Pensionable Salary at the date of leaving.”

11. The booklet goes on to say that: “Your deferred pension will normally be paid from Normal Retirement Date and be subject to the provisions described in the previous sections of this Booklet.”  There is no other or more specific reference to the ability to take a deferred pension early.

MATERIAL FACTS
12. Mr Crossley was employed by HUKL (formerly Posford Haskoning Ltd and, prior to that, Posford Duvivier).  During this time, he was a member of the Scheme which, I understand, was originally known as the Posford Duvivier Pension and Life Assurance Plan.   Mr Crossley confirms he received a members’ explanatory booklet shortly after joining the firm, which he read at that time and also, subsequently, during the negotiations detailed herein.  

13. In late 1999 or early 2000, Mr Crossley wrote to Dr S, the Finance Director of HUKL, referring to earlier discussions.  In his letter, he asked about the possibility of being offered a redundancy package as he felt he had become technically redundant.  Mr Crossley also raised the possibility of early retirement or redundancy in a note he prepared for the purposes of his staff appraisal in April 2000.
14. In early March 2000, Mr Crossley obtained legal advice relating to whether he could advance a case for constructive dismissal due to the nature of his employment.

15. On 31 March 2000, Mr Crossley had a meeting with Griffiths & Armour Financial Services (G&AFS), which provided consultancy services to HUKL.  I have been provided with a copy of a note made of that meeting which appeared to relate to whether Mr Crossley should consider making Additional Voluntary Contributions to the Scheme.  The note also recorded:

“[Mr Crossley] also wondered whether if he retired from Posfords aged 55, he could defer taking his pension benefits until age 65.  SMT confirmed that this is possible as he would be classed as a leaver and would, therefore, be entitled to a paid-up pension.  The paid up pension would revalue up until normal retirement age.  SMT also pointed out that if he took the pension benefits earlier than normal retirement age, that there could be an actuarial discount factor applied.”  

16. On 16 June 2000, Mr Crossley was sent a memorandum from Ms S, HUKL’s Personnel Manager, entitled “Redundancy” and asking Mr Crossley to attend a meeting on 20 June 2000.  
17. Minutes were taken of the meeting held on 20 June 2000 between Mr Crossley, Ms S and Dr S.  Of relevance, is the following passage

“… [Dr S] mentioned that the preference is to offer HC redundancy and make a tax free payment. …

[Ms S] asked HC if he had any figures in mind and he replied that he had wondered about a tax free payment and something to help increase his pension.  HC said he would not wish to draw on his pension at present, but might possibly want to do so at the age of 55.  [Dr S] said that he would consult … and advise HC of the outcome as soon as possible.  [Dr S] said that he would require HC to consult a lawyer once an agreement has been reached to gain legal advice on a compromise agreement.  [Ms S] asked HC when he would wish to leave and he said mid July.

[Dr S] reiterated that under normal circumstances he would not be looking to make HC redundant.  It was agreed that a further meeting would be scheduled in approximately two weeks, once [Dr S] had taken annual leave and ascertained the necessary figures.”

18. Mr Crossley also prepared his own synopsis of this meeting.  He says it was not accepted by Dr S.  However, his synopsis is consistent with the minutes, at least in relation to the section reproduced above.

19. On 27 June 2000, Ms S wrote to G&AFS requesting information on a number of employees who were interested in taking early retirement.  She asked:

“[Employee] – He is 50 years old.  First of all can he draw a pension at 50, somewhere I seem to think I have read that you cannot draw a pension before the age of 55 but I am not sure where this has been implemented as yet.  Can we have the figures for his pension if he took it now.

Hugh Crossley – He is 50 so the above question applies to him also.  Can we have figures for drawing a pension now and also how much [HUKL] would have to pay into the pension scheme to give him the pension he would have received at 55 but for him to draw it now. …”

20. On receiving the above request, G&AFS sent a fax to Abbey National Benefit Consultants Ltd (ANBC), which administered the Scheme prior to being purchased by JLT.  G&AFS asked:

“Hugh Crossley
Figures on drawing his pension now age 50.  Could you also advise the cost to [HUKL] to augment the pension benefits so he will receive at 50 a pension he would have received should he retire at 55.  Figures Please.”

21. On 13 July 2000, ANBC prepared two Retirement Option Statements which it faxed back to G&AFS.  One statement was based on a retirement date of 21 June 2001, showing a full pension of £10,993.44 pa; and the second was based on a retirement date of 1 August 2000, showing a full pension of £9,134.28.  

22. With respect to the statements, ANBC stated on the covering fax:

“… Please note that we have assumed that Mr … is retiring at his own request and have applied a reduction factor.  Accordingly we have assumed that Mr Crossley and Mr … are with the employers’ consent and have not been reduced.  Should this be any different further quotes can be provided.

The quotes have now been forwarded to the actuary to calculating (sic) the additional costs involved.”

23. On 17 July 2000, Mr Crossley attended a further meeting with Ms S and Dr S.  Minutes from that meeting record:
“[Dr S] told H Crossley (HC) that he had spoken to … and was now able to offer a lump sum ex-gratia payment of £20,000, …

[Ms S] said HC’s statutory redundancy payment would be £5,520 which had been calculated on age and length of service.  [Dr S] said the £20,000 offered would be split between payment in lieu of notice, redundancy and an ex-gratia payment.  [Dr S] said … had proposed that [HUKL] would pay double the statutory redundancy rate, plus any notice period.  [Dr S] said HC’s proposed payment had been rounded up to £20,000.

HC asked if there would be any additional money to help top up his pension.  [Dr S] said if [HUKL] contributed towards HC’s pension, the sum would be deducted from the £20,000.  [Dr S] asked HC if he wanted a proportion of the sum offered adding to his pension.  HC said he had hoped for 5 additional years to be added by [HUKL].  [Dr S] said 5 years on HC’s pension would be unrealistic for [HUKL] to pay at the present time.  [Dr S] said he would investigate the pension situation but will not be able to offer more than the £20,000 in total. …”

24. Although not minuted, Mr Crossley recalls that, either at the meeting held on 17 July 2000 or the previous meeting on 20 June 2000, there was a discussion about the calculation of his pension based on final salary, a multiplier and the number of years worked.  Ms S and Dr S said they could not give exact figures and would get them from the Trustee.

25. I have been provided with a rough note prepared by G&AFS in respect of a telephone call from HUKL on 18 July 2000.  This noted the following:

“Crossley – calculation – 1 or 5 yrs extra”

26. A further meeting was held on 19 July 2000 between Mr Crossley, Dr S and Ms S.  The minutes from this meeting record:

“[Ms S] recapped on the situation to date in that [Dr S] had made HC an offer of £20,000 and [G&AFS] had been contacted regarding his pension.  [Ms S] explained that unfortunately the information [G&AFS] had provided was incorrect but said she would continue to chase and hoped to receive the correct details by the end of the week.

[Dr S] asked HC if, having had time to consider the offer, he was willing to accept.  HC said the sum is less than he would have hoped but he would accept.  [Dr S] said the amount offered is similar to others in the same situation and unfortunately cannot be increased.

…

HC confirmed that he does not wish for any of the sum to be added to his pension fund. …”

27. On 20 July 2000, Dr S wrote to Mr Crossley confirming the details of his redundancy, including the payment of £20,000 and his leaving date of 21 July 2000.  No mention was made of Mr Crossley’s pension or potential retirement.  Mr Crossley also signed a compromise agreement dated 20 July 2000, following legal advice, by which it was agreed HUKL would pay him £20,000 in full and final settlement of any claims arising out of the termination of his employment or with respect to remuneration paid or payable on termination of his employment.  Again, no mention was made of Mr Crossley’s pension or future retirement.
28. I have been provided with a copy of a fax from ANBC to G&AFS dated 20 July 2000, referring to errors in the early retirement quotations it had recently provided.  ANBC noted that revised quotations for Mr Crossley and one other member were attached and that “The same assumptions, as listed in my fax dated 13 July 2000, have been used.”

29. On 21 July 2000, G&AFS sent a further fax to ANBC asking:

“Hugh Crossley
Figures on drawing his pension now age 50.  Could you also advise the cost to [HUKL] to augment the pension benefits so he will receive at 50 a pension he would have received should he retire at 55.  Figures Please.

Extra 1 years Service to pension – my telephone conversation with [RM] Refers.”

30. G&AFS received two further Retirement Option Statements from ANBC on 24 July 2000, and forwarded them on to HUKL the same day.  For retirement on 21 June 2004, Mr Crossley’s pension was shown as £10,993.44 pa; for retirement on 1 August 2000, Mr Crossley’s pension was shown as £8,977.32 pa.   The covering fax from G&AFS also included the following information: 

“Members may retire from their 50th Birthday with the Employers consent, even if they are not in ill health.
...

· Mr H Crossley

Early Retirement 21.06.2004 – Early Retirement Not Applied

· Mr H Crossley

Early Retirement 01.08.2000 – Early Retirement Not Applied

…

Costs to the Employer have been referred to the actuary and should be advised shortly.

I have also requested today the costs in respect of giving an extra 1 years service to pension for Mr Crossley.”

31. On 26 July 2000, HUKL wrote to Mr Crossley enclosing copies of the Retirement Option Statements referred to above.  This letter was signed on behalf of Ms S.
32. On 29 August 2000, G&AFS says it sent Mr Crossley a Statement of Preserved Benefits, based on his date of withdrawal from the Scheme of 31 July 2000.  His deferred pension was £9,336.18 per annum.  Mr Crossley says this was never received.
33. Mr Crossley wrote to Ms S on 21 February 2001 saying:

“Thank you for the retirement option statement forwarded to me 26 July 2000.  I have considered the options and have decided that I will wait until June 2004 before drawing my pension.”

34. Ms S responded on 28 February 2001, noting that Mr Crossley wished to draw his pension in 2004 and that she:

“would suggest that you write to Griffiths & Armour some six months before you wish to draw your pension.  At this time they will inform you what documentation they require.”

35. In early 2003, the Trustee sought actuarial advice regarding early retirements given the Scheme’s funding position.  The advice was not to allow the early retirement of deferred or active members from the Scheme unless the company paid additional contributions to fund the cost on an individual basis.

36. In January 2004, Mr Crossley wrote to G&AFS about taking his pension from his 55th birthday on 21 June 2004.  G&AFS responded, asking Mr Crossley to forward certain documentation.
37. On 28 January 2004, G&AFS wrote to Mr Crossley, as follows:
“As you may be aware all members of the Pension And Life Assurance Scheme require Employer consent to retire early from the scheme.  This is stated in the member’s booklet.

After contacting Posford Haskoning Ltd the Employer sponsoring the scheme, I am advised that, there has been no change to the Company’s policy of not granting early retirements.  Consequently, at this stage, the Company would not consent to your early retirement; it may be that in the future this position will change.  I have noted your request and as soon as there is a change to this policy we will inform you.”

38. Mr Crossley wrote in response to this letter, explaining that, at the time he was made redundant, it was part of the package he received that he could be in receipt of his pension benefits on his 55th birthday.  Mr Crossley asked for G&AFS to take the issue forward with HUKL as he noted that: “Indeed I would not have agreed to my redundancy package at the time without the promise made to me of being able to get my pension at that time or to be able to receive it in June 2004.”

39. On 15 April 2004, Ms F, HUKL’s Human Resources Director, wrote to Mr Crossley saying:

“The records that we have indicate that the Company did not agree to provide consent for your early retirement.  Had consent been given, I would expect to see this documented in the minutes of the meetings with you, in the termination letter and in the Compromise Agreement.  This is not the case.  I have looked again at [Ms S’s] letter to you of 28 February 2001.  In this letter, [Ms S] notes your wishes.  However, at that stage, there had been no formal application for early retirement and no consent for early retirement had been given by the Company.

In summary, having carefully read the documents available to me in connection with your case, I can find no evidence of the Company’s consent to your early retirement. …

To bring you up to date, at the moment, issues to do with the funding of the pension scheme are under review.  In view of the scheme’s deficit, upon the advice of the Trustees and the Scheme Actuary, currently, the Company is not granting early retirement to either active or deferred members of the scheme.”

40. Mr Crossley responded on 5 May 2004, referring to the minutes of the three meetings he attended with Dr S and Ms S and stated:
 “At no point in any of the meetings which took place prior to my leaving did [HUKL] ever indicate that it would not consent to my drawing my pension in 2004 at the age of 55.  Neither did the company suggest that a formal application was necessary should I wish to take early retirement.  As such I was led to believe that all I need to do was contact [G&AFS] directly 6 months prior to drawing my pension.”
41. Mr Crossley referred to the Retirement Option Statements sent to him by Ms S on 26 July 2000 and explained:

“After some deliberation, on 21 February 2001 I wrote to [Ms S] confirming my acceptance of the option put forward by the company to draw my pension on 21 June 2004.  On 28 February 2001 [Ms S] responded.  In her letter no mention is made of any reluctance or refusal by the company to permit me to draw my pension in 2004 as discussed and outlined in the option statements.  Indeed [Ms S] advised me to contact [G&AFS] directly 6 months in advance to ascertain what documentation they would require.

…

In reliance on and as a direct consequence of the representations made to me by the company, I have been put at a disadvantage in that I have not made adequate financial provision for the years between 2004 and my statutory retirement date of 2014.”

42. In response, Ms F said she was unable to revise her previous decision and informed Mr Crossley that he could initiate the Internal Dispute Resolution Procedure (IDRP) should he wish.
43. Mr Crossley complained under the IDRP.  A stage 1 decision was issued on 8 October 2004 which concluded that it was wrong to deny Mr Crossley his early retirement pension on the basis of employer consent not being forthcoming, because rule 5(4), which provided for early access to deferred benefits, was not subject to employer consent.  Therefore, Mr Crossley should have been granted early access to his pension benefits, but reduced in accordance with rule 3(3) and current actuarial advice.
44. As part of the IDRP, the stage 1 decision maker had spoken with Dr S and recorded the following in the written decision:

“I asked [Dr S] if it was correct that Mr Crossley had asked the Company to consider offering him either redundancy or early retirement.  [Dr S] confirmed that Mr Crossley had written to him making this request and, as the Company was considering certain other redundancies at the time, [Dr S] was receptive to Mr Crossley’s request.  [Dr S] confirmed that the Company’s decision was to offer Mr Crossley redundancy and not early retirement.  [Dr S] said he was certain that it was redundancy and a redundancy package that was discussed with M Crossley and not early retirement.”

45. The stage 1 decision maker also concluded that Mr Crossley had been sent the two Retirement Option Statements in July 2000 in error, as these had been sought for internal purposes only.  Mr Crossley was provided with a new Retirement Option Statement prepared by JLT (which had purchased the business of ANBC) on 6 October 2004, based on retirement at 21 June 2004. This showed a full pension of £6,089.16 taking into account the actuarial reduction.

46. Mr Crossley appealed under stage 2 of the IDRP on the basis that his early retirement pension should not be reduced.  He also argued that he was given consent by HUKL to take his pension early and the Retirement Option Statements provided to him set out his pension entitlements as at the relevant dates.  They were not described as provisional or conditional and, as such, formed part of his decision making process when he accepted the redundancy package.
47. The second stage decision under the IDRP was issued on 27 May 2005.  The Trustees concluded that:

47.1. rule 5(4) was capable of more than one interpretation as regarding whether employer consent was required.  However, they were satisfied that employer consent was needed for Mr Crossley to take early retirement and, although it did not appear to have been given at the time, the employer had now provided the requisite consent;
47.2. Mr Crossley’s early retirement pension should be reduced; and

47.3. Mr Crossley’s decision making could not have been prejudiced by the contents of the Retirement Option Statements sent on 26 July 2000, because he had already accepted the redundancy package.

48. Mr Crossley states that he:

“trusted what my employer had promised me that these option statements were an integral part of my negotiations and agreement with the company for redundancy. … Were it not for the options put to me and reassurances that I could take early retirement with accrued pension at either August 2000 or June 2004, I would not have accepted the package. … I had considered the options and wrote back to the company that I would take the second option – that of taking my pension at aged 55 – [Ms S] wrote back to me and confirmed all that I need to do at that time was get in touch with [the Trustee].  If [HUKL] got things wrong why did [the Trustee] send guidance notes addressed to the Member – Hugh Crossley – with such details for example advising me of the need for my bank account details if I wanted to get my pension paid directly into my account or opt to get it paid by cheque to my home address!”

49. Mr Crossley says he believed the two Retirement Option Statements sent to him on 26 July 2000 simply confirmed the discussions he had with Dr S and Ms S on 19 July 2000.   
50. In relation to reductions being applied to early retirement pension, Mr Crossley says that: 
“I understood that an employer could agree to redundancy with early retirement pension without reductions as I had friends who were over 50 years at the time who had been made redundant in other employments with similar pension plans but had been granted redundancy and pension entitlement immediately without reduced benefit.”  

51. He also says that his wife was in a position of managing staff and was aware of staff who had been in redundancy situations but had been guaranteed unreduced pensions.  Based on this information and the discussions in the three meetings with Dr S and Ms S, he believed he had been made a promise upon which he could rely.
52. HUKL, by its representative, states that, in view of the circumstances of Mr Crossley’s claim, employer consent has now been given to Mr Crossley taking an early retirement pension from the Scheme, but subject to the application of a normal actuarial reduction.  In relation to Mr Crossley’s complaint, the representative makes a number of points, including that:

52.1. there is no evidence to support Mr Crossley’s claim that he was promised an early retirement pension without reduction;
52.2. contemporaneous notes indicate there was discussion about taking an immediate early retirement pension and the possibility of an added years’ service credit.  HUKL ultimately confirmed that the redundancy lump sum payment of £20,000 was the maximum available and any pension enhancements would have to be funded from that sum, which would explain why early retirement quotations for immediate pension showing the maximum possible benefit and a notional service credit were requested for Mr Crossley; and
52.3. incorrect benefit statements were sent to Mr Crossley after he had made his decision to take the redundancy package.
53. The Trustee says that the Rules of the Scheme are clear in that all early retirements are subject to an actuarial reduction to reflect the fact they are payable for a longer period.  If HUKL had wished to provide special benefits to Mr Crossley (ie. an unreduced pension), that would have required notification to the Trustee of its wish to augment the pension and the Trustee would need to have sought actuarial advice about whether a special employer contribution should be paid.  No such notification was received.
54. Both the Trustee and HUKL’s representative comment that the Rules of the Scheme are difficult to interpret as to whether employer consent is required for all cases of early retirement.
55. JLT says it did not know that Mr Crossley had initiated the IDRP, although it provided all of the information asked for by the Trustee.  
56. During the investigation of this complaint, comment was sought from Dr S and Ms S about their recollection of the negotiations with Mr Crossley.  Ms S confirms she was aware of the need for pensions to be reduced on early retirement, but does not recall whether this was discussed with Mr Crossley, nor any other details about the negotiations. 
57. Dr S says:

“The payment of the pension without actuarial reduction would represent an enhancement of over 40% and I am certain that a change of this magnitude would have been recorded in the minutes and would have been confirmed in writing, most probably in the compromise agreement.

I can assure you that it was never the intention to pay Mr Crossley’s pension without the actuarial reduction as discussions were also taking place with another member of staff, of similar age and length of service, being made redundant at about the same time.  This person was offered a pension as specified in the scheme documentation, i.e. with actuarial reduction, and it was the intention to treat both parties in a similar manner.”
58. Through its representative, HUKL made a conditional offer to Mr Crossley of £500 in full and final settlement of his complaint.  Mr Crossley did not accept the offer.
CONCLUSIONS

59. Irrespective of the correct interpretation of the Rules, HUKL has now granted consent to Mr Crossley taking early retirement from the date he wished, and Mr Crossley was advised of this in the response to the second stage of the IDRP in May 2005.  It therefore remains for me to consider whether it is correct that his pension should be reduced and whether there has been any residual injustice caused to Mr Crossley as a result of the alleged maladministration.

60. The Rules provide for Mr Crossley’s pension to be reduced.  I have seen no evidence of a written instruction from HUKL to the Trustee about augmenting Mr Crossley’s pension.  There is correspondence between HUKL, G&AFS and ANBC relating to the costs of providing additional service for Mr Crossley.  However, this is only evidence that HUKL may have been considering whether to augment Mr Crossley’s pension.  It is not evidence that a positive decision was made.
61. Mr Crossley states he discussed rough calculations of his pension with Ms S and Dr S during their various meetings, but there is no record of this in the minutes.  In spite of its absence, there is no reason to assume Mr Crossley’s pension was not mentioned to some degree.   However, had there been any discussion of anything that was to be out of the ordinary by way of how that pension would be calculated or paid, particularly given there would be a cost attached to such action, I would have expected to see such a discussion minuted.

62. Both Ms S and Dr S confirm they were aware of the application of a reduction factor when a pension is paid early.  Mr Crossley also confirms he was aware of the concept of early retirement pensions being reduced.  Dr S categorically states it was not the intention to provide an unreduced pension to Mr Crossley, and I have seen nothing to contradict this statement.  It may have been that it was Mr Crossley’s intention, or at least in his mind, that his pension would not be reduced, but there is no evidence that this was raised or discussed, let alone agreed upon.  From the information provided to me by Mr Crossley, the preconception that he may receive his pension early, but not reduced for early payment, may have partly been due to information provided to him by his friends and his wife, rather than any representation made by HUKL, although I acknowledge that Mr Crossley refutes this suggestion.

63. Mr Crossley considers that I have shown a clear belief in the statements given by Dr S, despite contradictions in those statements – Mr Crossley has referred to the request to G&AFS for early retirement figures and costs of an enhanced pension (paragraph 19) and comments made by Dr S during the IDRP that he was certain the company had not discussed early retirement with Mr Crossley (paragraph 44).

64. I do not doubt that Mr Crossley’s pension was discussed to a degree.  However, the mere fact that HUKL obtained figures relating to Mr Crossley taking early retirement, is not evidence that early retirement then became part of the package being offered to Mr Crossley as part of his redundancy.  I do not see Dr S’s comment during the IDRP as contradicting earlier actions.
65. The Retirement Option Statements provided to Mr Crossley on 26 July 2000 were calculated without an early retirement reduction being applied.  I note that ANBC prepared these Retirement Option Statements without reducing the pension for early retirement.  It is not clear why they were calculated on this basis as no instructions were given to this effect and, in the absence of an augmentation, there was no provision under the Rules for an unreduced early retirement pension.  Be that as it may, ANBC plainly stated in covering correspondence that no reduction had been applied.  These figures eventually made their way to Mr Crossley via HUKL, but I do not see that as proving that HUKL had agreed that no reduction would be applied come his retirement.  
66. The Retirement Option Statements were provided to Mr Crossley after he had accepted redundancy and so it is difficult to accept that they played a significant factor in his decision.  I acknowledge Mr Crossley’s position that they were simply confirmation of figures already discussed, but I am far from convinced he would have made as significant a decision as accepting redundancy without having properly prepared figures in front of him if, indeed, these were the figures upon which he was basing his decision.  
67. Mr Crossley accepted the payment of £20,000 and had been told that any augmentation to his pension would have to come from that sum – a decision he chose not to make.  Mr Crossley states that he was aware that the provision of an unreduced pension would constitute an augmented pension and so it is then difficult to see how he expected to receive an unreduced pension in the absence of augmentation.  
68. Mr Crossley says that, because of the figures represented to him, he failed to make adequate financial provision for the period until his statutory retirement date in 2014.  However, even if I was satisfied that there was maladministration and that this was the injustice caused to Mr Crossley, the remedy would be to put him in the position which would have obtained, had he been given the correct information from the outset.  It is not to direct that Mr Crossley receives his pension on an unreduced basis.  This begs the question of whether Mr Crossley would have made a different decision about the redundancy had he been aware of the correct level of pension he would eventually receive.
69. I understand all parties consider Mr Crossley’s redundancy to have been voluntary.  This suggests it may have been possible for Mr Crossley to have remained in employment.  However, it is also quite clear from the information provided to me that Mr Crossley was not happy in his job and was considering his options for departure.  As it was, during the negotiations, Mr Crossley put forward the possibility of augmenting his pension by an additional five years’ service, but this was not accepted.  Mr Crossley was offered the lump sum of £20,000, which he could partly use to augment his pension if he wished (he did not), but no additional funds would be available.  Therefore, it seems there was no scope for Mr Crossley to have negotiated a greater lump sum, nor does it seem likely that he would have remained in employment.  I appreciate that, to a certain degree, I am speculating about what Mr Crossley might have done.  However, on the balance of probabilities and taking into account all of the information before me, it would seem that, even if Mr Crossley had accurate information about his potential pension benefits, it would not have materially affected his decision to accept the redundancy package offered.
70. Mr Crossley says that he would have sought to resolve his situation in another way, such as moving to other employment or making a case for unfair dismissal.  I note Mr Crossley had sought legal advice at an early stage about constructive dismissal and, for whatever reason, chose not to go down that path.  As to whether Mr Crossley would have sought alternative employment during the four years from when he left HUKL and when he wished to retire, there is no evidence that Mr Crossley was contemplating this at the time, even though it would have been a relevant alternative.  
71. In reaching these conclusions, I am not questioning Mr Crossley’s integrity.  Rather, I am setting out my view that there is no evidence to confirm what Mr Crossley considers to have been a “take it or leave it” verbal offer.  In fact, the evidence is to the contrary.  I appreciate that my conclusions are largely based on the documentary evidence provided, but in the absence of clear indications that that evidence is wrong (and there are none in this case), there is no basis for me to conclude otherwise.

72. However, notwithstanding my conclusions as to the reliance by Mr Crossley on the Retirement Option Statements sent by HUKL, I accept that the provision of the Statements would have raised in Mr Crossley an expectation, which was not, ultimately, to be fulfilled.  Although the Statements were not prepared by HUKL, the basis on which they were prepared was made known to HUKL, yet there was no attempt to correct the misleading impression provided. Provision of incorrect information is maladministration and, in this case, it has caused distress and inconvenience.  

73. Finally, whether or not JLT failed to provide information to the Trustee during the IDRP, notwithstanding whether the Trustee had asked for that information, I do not see that this has caused Mr Crossley any injustice.
74. It follows that I do not uphold Mr Crossley’s complaint that he is entitled to an unreduced pension, but I find there was maladministration by HUKL and have made a direction in recognition of the distress and inconvenience caused by HUKL.  This direction reflects the amount offered by HUKL, albeit offered conditionally. Such amounts are inevitably imprecise and I see no reason to direct an alternative amount given the clear upset caused to Mr Crossley by these events.
DIRECTION
75. I direct that, within 28 days of the date of this determination, HUKL pays the sum of £500 to Mr Crossley in recognition of the distress and inconvenience caused to him by its maladministration.

CHARLIE GORDON

Deputy Pensions Ombudsman

26 September 2007
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