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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant:
	Mr I Forrest

	Scheme:
	Baringhouse Ltd Executive Retirement Plan (the Plan)

	Respondent:
	Zurich Assurance Ltd (formerly Allied Dunbar Assurance plc) 

(the Provider)


MATTERS FOR DETERMINATION 
1. Mr Forrest alleges that the Provider, in respect of his policy number, P00277-075 BE- 001/002/003:

1.1. Provided him with incorrect information as he was preparing to take retirement benefits from the Plan, in particular in relation to the amount of tax free cash to which he was entitled; and

1.2. Delayed in releasing his retirement benefits.

2. As a result, Mr Forrest claims that he has suffered a reduction in his retirement benefits, and distress and inconvenience.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

4. The Plan was an Executive Pension Plan (EPP) and commenced on 1 July 1976. Mr Forrest was a director of Baringhouse Ltd (the Company) and, in April 1984, the Plan was assigned to the Baringhouse Ltd Pension Plan. The selected retirement date under the Plan was 21 July 2004.  Mr Forrest was a director and 99% shareholder of the Company.
5. Between 1986 and 1989, Baringhouse Ltd was lent funds from the Plan, via the Provider, by means of loans against the policies 001, 002, and 003 (the Policy Loans). 
6. Loan agreements for the Policy Loans were made as follows:

	Date of Loan Agreement
	Amount of loan
	Repayment day

	2 April 1986
	£47,100 (against policies 002 and 003)
	1 July 2003

	2 April 1986
	£400 (against 001)
	1 July 2003

	30 October 1989
	£17,100 (against 002 and 003)
	1 July 2003

	30 October 1989
	£2,700 (against 001)
	1 July 2003

	Total
	£67,300
	


7. According to policy endorsements, all of the loans were repaid on 3 September 1990.
8. Baringhouse Ltd ceased trading and went into liquidation in 1990.  Although the repayment date for the loans did not officially alter, the loans had to be re-paid because of the liquidation of Baringhouse Ltd.  This complies with HMRC Rules and also the Rules of the EPP.  

9. Signed and sealed endorsements, dated 12 September 1990, and issued by the Provider said, in each case:

“ALLIED DUNBAR PLC…hereby acknowledges that it has on the 3rd day of September 1990 received the sum of…representing the principal money secured by the within written mortgage together with all interest and costs the payment having been made by the within named Baringhouse Ltd.”

10. In a letter to Mr Forrest of 10 October 1990, the Provider said:

“In accordance with Clause 10 of the Loan Agreements dated 2 April 1986 and 30 October 1989 the…Policy Loan of £67,300 became immediately due and payable as at 3 September 1990.

Under Clause 2(3) of the Policy Loan Endorsement the Policy was deemed surrendered at the valuation on 3 September 1990.

…

The amount of Loan outstanding on that date is calculated under Clause 9(a)(iv) of the Loan Agreement as follows:-

Policy 

	Policy Loan:
	£67,300.00

	Unpaid Interest:
	£12,466.28

	Costs:
	Nil

	
	£79,766.28


The effect of surrendering your Policy for recovery of the debt will be to reduce the fund available to provide your Retirement Benefits.

In addition, the tax free cash lump sum available will automatically be reduced by the amount deducted from your Policy.

Please note, the surrender of the Policy will not clear the Company’s debt to ourselves. The Loan will still remain on the Company’s books and should the Company be in a position to repay the Loan at a future date, the Loan should be repaid. We would then reinstate the Policy and your Pension Benefits would no longer be reduced.”
11. The letter also outlined the “Current units held and valued as at 3 September 1990”.  As the table below shows, the Provider reduced the number of units by the amount of  the Company’s debt, i.e. £79,766:

	Policy number
	Value

(£)
	Value of deducted units (£)
	Remaining value

(£)

	001
	12,434
	3,723
	8,711

	002
	85,013
	59,225
	25,788

	003
	44,396
	16,818
	27,578

	Total
	141,843
	79,766
	62,077


12. In November 1992 and May 1995, at Mr Forrest’s request, the Provider supplied information about the Plan’s value and the benefits it might provide. On each occasion, it was explained that, “due to the size of the loan foreclosure there is no tax free cash entitlement in respect of this Scheme.” 

13. As he approached his selected retirement date, Mr Forrest started to make enquiries of the Provider as to the benefits that would be available to him. He says that his first conversation was on 20 January 2004, in which he was told that the Provider’s records showed a £20,000 withdrawal from the Plan which would reduce the amount available to provide retirement benefits. Mr Forrest says he was told this again during a conversation on 16 July. The Provider’s records confirm that Mr Forrest telephoned on 16 July, but not on 20 January. The record of the conversation does not mention the £20,000 reduction in funds. It records the fact that Mr Forrest was looking for clarification regarding the completion of forms to enable the Provider to calculate his retirement benefits.

14. According to the Provider’s records, Mr Forrest telephoned on 23 February 2004, to start the process to appoint a new trustee of the Plan, although Mr Forrest says that this process was suggested by the Provider and started with a telephone conversation on 10 July 2004. The Provider sent a letter to Mr Forrest on 13 April 2004 explaining the steps to be taken. The Provider issued the wrong forms in the first instance and issued correct forms in August. The new trustee was appointed on 3 September 2004. On the same day, the Provider wrote to Mr Forrest explaining that, due to a change in processes, the need to appoint new trustees had fallen away and the Plan had now been assigned to him. The Provider apologised for the changes and confirmed that Mr Forrest was now free to take his retirement benefits.

15. On 27 October, after being prompted by Mr Forrest, the Provider sent him a retirement pack showing the options available to him. The covering letter said, amongst other things:

“Please note, due to the loan foreclosure of £79,766.28 under these plans, the tax free cash has been reduced to nil. Baringhouse Limited were informed of this when the loan foreclosure took place.”
16. Mr Forrest immediately asked the Provider for clarification, saying that he believed the loan to be in the region of £20,000 and that he was entitled to some tax free cash from the Plan. In response, the Provider explained how Mr Forrest’s maximum tax free lump sum had been calculated (by reference to his pensionable service and salary). The maximum tax free lump sum had been calculated as £31,234, but from this had to be deducted the “loan foreclosure” of £79,766.28. A breakdown of the loans was provided, showing the total amount borrowed of £67,300. In the ensuing months, Mr Forrest sought assistance from the Pensions Advisory Service (TPAS), whose adviser was told by the Provider that it had treated the loans correctly under the Plan. 
17. On applying for each Policy Loan, Mr Forrest in the presence of a witness, signed a declaration confirming that:

“…the Plan Rules will be amended to provide (inter alia) that should the Policy Loan and any charges relating to it be outstanding (wholly or partly) at the time I start to draw my benefits under the Plan the allowable limit to my cash lump sum entitlement will be reduced, if necessary to nil, to the extent of the outstanding Policy Loan and the said charges.”
18. In October 2005, a transfer value was paid by the Provider of £131,143.46 to another pension provider, received by them on 1 November 2005, from which Mr Forrest purchased a with-profits annuity.  

FURTHER SUBMISSIONS - DELAY
19. Mr Forrest’s complaint includes allegations of delay.  Firstly, that the Provider sent him information using incorrect addresses and, secondly, that the Provider delayed releasing his retirement benefits.  
20. Mr Forrest says that he did not receive a number of documents sent by the Provider until much later than he should have done.  This includes the letter dated 10 October 1990, which contained the details of each policy and how the units deducted from 3 September 1990 affected each one.  Mr Forrest says that the Provider consistently sent letters and other documentation to incorrect addresses and he therefore did not receive this information.
21. Secondly, Mr Forrest says that he could not secure an annuity sooner, due to the delays by the Provider, (mentioned above in paragraph 14), in releasing his retirement benefits.  

22. In response the Provider says:
22.1. It has checked its records and has “…always held up dated addresses for the client”.  It has four different addresses for Mr Forrest on record between 1984 and 2004.  The Provider does not agree that they have used out of date addresses at any time when communicating with Mr Forrest; and  
22.2. As stated in paragraph 14 above, the Provider apologised to Mr Forrest for changes in process and also for initially issuing Mr Forrest with incorrect forms.  The Provider advised Mr Forrest on the 3 September 2004 that he was free to take his retirement benefits. 
CONCLUSIONS
Provision of information and the tax free lump sum
23. Mr Forrest’s complaint is that the Provider, through “misrepresentation and mismanagement”, has caused him disadvantage and loss because he was unable to have the tax free lump sum to which he believed he was entitled.  The amount of Mr Forrest’s tax free lump sum is determined not only by reference to his pensionable service and salary, but to the deduction applied by the Provider in respect of the loans made under the policies. These loans, and their repayment, are therefore crucial in the calculation of Mr Forrest’s benefits.

24. It clearly states in the Policy Loan Application (see paragraph 17 above) that Mr Forrest’s tax free lump sum could be reduced to nil.   

25. Mr Forrest’s tax free lump sum was reduced to nil because of the Company’s inability to re-pay the loans due to liquidation.  The policy endorsements signed on 12 September 1990 appeared to show that the Provider received, on 3 September 1990, the full amounts of the loans from the Company.  In fact, the loan repayment was made not by the Company, but through a partial surrender of funds held under the policies.  The Provider has said that the loans were secured against Mr Forrest’s pension plan and were greater in value than the maximum tax free cash Mr Forrest was entitled to receive. Since the Company was unable to repay them, according to Inland Revenue (now HMRC) guidelines and the Plan Rules, the debt had to be recouped from the Plan by the Provider, and this effectively eliminated Mr Forrest’s tax free lump sum.  In my view, the Provider acted correctly in reducing Mr Forrest’s tax free lump sum to nil.

26. Although Mr Forrest did not retire until July 2004, he made enquiries prior to retirement in November 1992 and May 1995 concerning his pension entitlement.  He was told in writing on several occasions by the Provider that “Due to the size of the loan foreclosure there is no tax free cash entitlement in respect of this scheme”.  In addition, he had signed the Loan Application that set out the position should the loans remain unpaid. I consider that the Provider gave enough warnings about the effect of outstanding loans on any tax free lump sum entitlement to have reasonably alerted Mr Forrest to the position.

27. For the reasons given above, I do not uphold this element of Mr Forrest’s complaint.

Delay
28. I appreciate that Mr Forrest is saying that some of the Provider’s correspondence was not sent to the correct address, but the Provider has outlined that it has four different addresses for Mr Forrest on record between 1984 and 2004, and I have seen no evidence to enable me to conclude that information was sent to an incorrect address. 

29. Mr Forrest was entitled to take his retirement benefits in 2004. He was told by the Provider in September 2004 that any obstacles to taking benefits had been removed and he could now proceed. In the event, Mr Forrest transferred his fund and purchased an annuity with another pension provider in November 2005. It appears to me that Mr Forrest took his benefits in 2005 through choice and this later payment of the benefits cannot be attributed to the actions of the Provider.  I therefore do not uphold this element of Mr Forrest’s complaint. 

CHARLIE GORDON

Deputy Pensions Ombudsman
29 November 2007
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