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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Kinsman

	Scheme
	:
	Principal Civil Service Pension Scheme (PCSPS)

	Respondent 
	:
	Civil Service Pensions (CSP)


MATTERS FOR DETERMINATION 

1. Mr Kinsman complains that following the reconsideration of his application for injury benefit, CSP did not grant his request.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

INTRODUCTION

3. On 30 April 2004, my predecessor determined a complaint by Mr Kinsman (N00066).  Mr Kinsman had complained that the Ministry of Defence (MoD), his former employer, had wrongfully refused his application for injury benefits. Mr Kinsman argues that he has suffered cognitive impairment due to carbon monoxide poisoning and that it was his workplace that was the source of that poisoning.
4. My predecessor determined that there had been maladministration in the way the matter had been considered and that Mr Kinsman had thereby sustained injustice. Specifically, he decided that there had not been an adequate investigation by MoD to establish whether or not there had been significant carbon monoxide exposure at the workplace and therefore decisions taken in reliance on the inadequate investigation were tainted and should be set aside. 
5. My predecessor directed that the decisions made on Mr Kinsman’s application for injury benefits should be rescinded and the matter should be reconsidered after MoD had undertaken and reported on a further investigation as to whether, on the balance of probabilities, there were any unduly high levels of carbon monoxide at Mr Kinsman’s workplace. 
6. On 3 July 2005, Mr Kinsman submitted a further complaint about the continuing refusal of CSP to accept his application for injury benefits.
7. The issues raised by the present complaint are that a new investigation was not carried out. Instead CSP used the findings of the rescinded investigation to reach their decision.  
SCHEME BACKGROUND

8.
Section 11 of the Scheme provides for an injury benefit to be paid to a member whose earning capacity is impaired by an injury attributable to their employment. Injury awards are based on the level of impairment of earnings as assessed by the Scheme's Medical Adviser. The benefits provided by the Scheme are designed to bring the civil servant's income from specified sources up to a guaranteed minimum income figure. Awards may be temporary, when a person is on sick leave due to a qualifying injury, or permanent, when the civil servant leaves the Civil Service.

9.
Rule 11.3 states that the provisions of the section may be applied to any person:

“(i)
who suffers an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an accident reasonably incidental to that duty, or

(ii)
who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the section applies; or..”

10.
Rule 11.6 sets out the conditions for eligibility for an injury benefit:

Subject to the provision of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i)
whose service is ended otherwise than at his own request ... before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends;

(iii) who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired ... may be paid a temporary allowance under this section of an amount sufficient to bring the said total up to the guaranteed minimum income for total incapacity;

(iv) (iv)who has not retired but because of his injury is employed in a lower grade or in a different capacity with loss of earnings, may be paid an annual allowance in accordance with the medical assessment of impairment of earning capacity ... subject to suspension or abatement in accordance with rules 3.26 and 3.27 [relating to re-employment]...;
11. Rule 11.7 sets out the scale of benefits payable. There must be an impairment to earnings capacity of greater than 10%, before any benefit is payable. For the purposes of rule 11.6(iii), the guaranteed minimum income for total incapacity is 85%. 
MATERIAL FACTS

12. Following my predecessor issuing his preliminary conclusions, MoD wrote to the Occupational Environmental Health and Hygiene Department (OEHHD) requesting a further report as to whether there had been significant carbon monoxide exposure at Mr Kinsman’s workplace. 

13. OEHHD responded as follows:

“…2.
As discussed at Reference A, and as you stated in your covering letter, I think it is difficult to see what benefit a repeat of occupational hygiene investigations will have in this case, in particular as it is now some 4 years after the initial event. In addition, there have been changes made to the ventilation system as a result of changes to the use of the building, as can be seen in the copies of photographs at the Enclosure. I also hope these pictures give an impression of the position of the air intakes at building 1241 and their relative positions with regard to the jetties, which was not conveyed by the evidence quoted in the ombudsman’s report.    
The distances of the closest approach of any of the jetties to building 1241 are approximately 250 feet with a distance of about 280 feet to the nearest berth, berth 7 and the distance to mid point of berth 8 of being some 360 feet. As can be appreciated, there is obviously a considerable dispersion of any diesel exhaust, including the exhaust from marine diesel engines over such great distances. Whilst exhaust gases can cause ill-health problems within an enclosed environment this is as a result of exhaust into an enclosed environment (such as running an engine in a garage) not some 250 feet away.
I don’t think it has ever been argued that Mr Kinsman was not suffering from a medical problem. However, very early on in the investigation of his case, he withdrew his personal consent to access medical records and therefore we were unable to progress his case from an occupational health prospective. As a result we were not able to identify any objective medical evidence of significant exposure to carbon monoxide. The ombudsman’s report does not appear to substantiate Mr Kinsman’s assertion that he has been diagnosed as having carbon monoxide poisoning. I understand from the evidence presented in the notification of preliminary conclusions that Mr Kinsman has evidence of a number of on-going physical and psychological symptoms and that he has undergone a psychometric testing which shows that he suffers from cognitive impairment and it is certainly not pathonomic of carbon monoxide exposure.
Mr Kinsman has identified and notified a single occasion of a short duration exposure to carbon monoxide where a cutting disc, which was petrol driven, was being used in the vicinity of his office. This was a one off episode and such work was not regularly carried out in building 1241 and the level and duration of exposure Mr Kinsman recorded was not significant in health terms; however this episode seems in retrospect to have precipitated Mr Kinsman’s ongoing concerns regarding carbon monoxide exposure at work. Mr Kinsman also made the contention that carbon monoxide was being drawn into his office from outside, when there was ship at the closest berths, which were running there engines. Given an initial assessment and the position of his office and the air intake in relation to the berths it was almost inconceivable that there would be significant exposure from carbon monoxide from this route. 

3. On examination of Mr Kinsman’s workplace and adjoining areas, there was no process involving the combustion of hydrocarbons, burning etc that could account for a significant generation of carbon monoxide. Nor was there any use of other substances such as methylene chloride (which is metabolized by the body to form carbon monoxide). It was therefore concluded that any environmental carbon monoxide present was likely to be insignificant. The investigations that were carried out were performed in order to conduct a more general assessment including specifically potential exposure to paint and welding fumes, as such work was carried out in building 1241 and significant exposures to either could cause similar symptoms to those experienced by Mr Kinsman. However there is no evidence of any alternative occupational exposure that might account for Mr Kinsman’s symptoms. 
4. In reading the preliminary report, there is an inference that carbon monoxide was not directly monitored as this may have shown levels that could have harmed the MoD position. In fact, while there was a capability of intermittent monitoring for carbon monoxide, we did not have any capability of doing this on a “real time” basis with data logging equipment at that time. Although carbon monoxide was not measured directly there was a detailed assessment of workplace following a work site visit, and no potential source of carbon monoxide exposure was identified. The equipment used for monitoring (a Multirae analyser) was purchased to identify and track general chemical releases, rather than product of combustion. However, the equipment has the ability to detect volatile organic compounds (VOCs) and therefore can identify the presence of unburned fuels and other gases such as sulphur dioxide and oxides of nitrogen that would inevitably be present if such exhaust gases were present. 
5. Unfortunately, we were inevitably placed in a position of attempting the impossible – to prove a negative and could see no valid reason to pursue this course of action. I can see no virtue in conducting a further attempt to prove a negative four years after the event and I do not feel that any further occupational hygiene investigations are likely to be of benefit in this case.” 
14. MoD advised Mr Kinsman that in light of the report from OEHHD they remained of the view that there was no evidence that he had been exposed to significant levels of carbon monoxide and therefore he had not suffered a qualifying injury. MoD advised Mr Kinsman that their letter was a first stage appeal under IDRP and he could appeal to CSP.
15. On 13 December 2004, Mr Kinsman invoked Stage 2 of the IDRP. In his appeal Mr Kinsman said:

· The OEHHD had been discredited.
· MoD said they could not recreate the condition that he said caused his injury but in January 2003 his successor working in his former office had been overcome with fumes.

· 280 feet was a short distance in relation to gas turbines especially when idling for 96 hours.

· The marine diesel engines were not situated at berth 7 but in the marina next to his office.

· There were burning and welding processes near his office.

· The paint shop used 50 gallons of methylene chloride a year.

16. On 22 March 2005, CSP asked Mr Kinsman’s GP for a copy of his records. The GP wrote on 7 April 2005 saying that Mr Kinsman’s medical file extends to over 300 pages of A4. He therefore provided summaries of the relevant investigations concerning CO poisoning, as follows:

“Psychological report Mr M Clancy Guys Hospital London 19.12.02:  
Organically based cognitive impairment that was consistent with CO poisoning…he was also suffering mild but significant emotional distress.

Dr Volan’s Toxicology report; his health records do not offer evidence of serious CO poisoning …thus there are no carboxy haemoglobin measurements available.
Dr Elliots Report 21.02.01 In summary I cannot provide a medical explanation for this patient’s ongoing problems
[Personel Officer] report 12.2.2002 ; Mr Kinsman has been absent from work since 10.4.2000 suffering from chronic fatigue.

Dr Saravilac BMI Report : Dr Saravilac stated the files (sic) stated he had chronic fatigue syndrome and that she believed (sic) she had reason to believe he had a drink problem.” 
17. CSP provided their Stage 2 decision on 6 May 2005, as follows:

“At the time the Ombudsman made his direction, both CSPD and MoD had doubts about its practicability. CSPD expressed these doubts in a letter to the Ombudsman dated 6 April 2004. Nonetheless, MoD did their best to comply with the Ombudsman’s determination. Mr Kinsman disagrees with OEHHD and has called to question their competence. CSPD have seen no grounds to support Mr Kinsman’s assertion on this point but accept that the levels of CO emissions at his workplace will remain a matter of disagreement.

However, in CSPD’s view Mr Kinsman’s case revolves around a different more vital question. That question is whether on the balance of probabilities, Mr Kinsman actually has CO poisoning. When CSPD last looked at Mr Kinsman’s injury benefit claim at IDR second stage he did not give his permission for BMI, the scheme’s medical advisers to approach his doctors. Mr Kinsman’s GP (the GP) did complete a medical certificate saying that he had CO poisoning. But the GP changed the reason for his absence on 12 February 2002 from ‘CO poisoning’ to ‘tiredness’. Because Mr Kinsman had not given his consent to approach his doctors CSPD could not ask the GP to clarify the reason for the change. However, when Mr Kinsman asked CSPD to look at his complaint a second time he did give permission for BMI to ask the GP for a report. The GP subsequently told BMI that Mr Kinsman’s medical record is extensive, running to over 300 pages of A4. When Mr Kinsman raised his concerns about CO poisoning he underwent both neuropsychological and toxicological reports. A psychologist’s report said Mr Kinsman had organically based cognitive impairment that was consistent with CO poisoning. However CSPD understand that CO poisoning does not give unique or distinctive impairment. There are a number of conditions that could also impair cognitive skills in the same way. For example the GP has said that Mr Kinsman has suffered from ‘mini strokes’. These can also impair cognitive skills in the same way. A toxicology report did not offer any evidence of CO poisoning. In another medical report dated 21 February 2002 the examining doctor said that he could not provide a medical explanation for Mr Kinsman’s ongoing problems. A previous BMI report in connection with Mr Kinsman’s medical retirement application states that he had chronic fatigue syndrome and they had reason to believe he also had a social problem. Therefore, in CSPD’s view Mr Kinsman’s extensive medical record contains no evidence that he actually suffers from CO poisoning. It follows that no one can reasonably argue that Mr Kinsman’s duties solely caused him to contract a condition that in all probability he does not actually have. CSPD therefore find that the levels of emissions in Mr Kinsman’s workplace is largely irrelevant.”
SUBMISSIONS
18. Mr Kinsman submits:
18.1
a report from his former workplace which show that in the 19 months before the incident his workshop used 44 bottles of oxygen and 17 bottles of acetylene. He says, that is 9680 cu/ft oxygen and 3740 cu/ft acetylene which amounts to considerable combustion resulting in carbon monoxide. The report shows 12 bottles of argon, an inert gas used in welding, which produces ozones which exhausted his air intake.
18.2
As an employee with the Ministry of Defence he was entitled, under the Health and Safety at Work Act, to a safe place to work and, under the Factories Act, to a ventilation system that was maintained and examined on a regular basis. 18.3
His line managers who were at the scene of the accident should have been asked for statements of what happened. 

18.4
In an investigation of gassing with carbon monoxide it is necessary to use equipment that is capable of finding carbon monoxide, not a machine that measures volatile organic compounds which has not been fitted with a carbon monoxide sensor.
18.5
The MoD did not comply with the Pensions Ombudsman’s directions as they did not carry out a new investigation.
18.6
It is untrue that he has, or has ever had, a social or drink problem.

19.
CSP submit:

19.1
The emphasis of Mr Kinsman’s appeal to us is on the technical evidence about carbon monoxide levels in his workplace. However, Mr Kinsman has now given permission for our scheme medical advisers to approach his GP. This changed the emphasis of his appeal. The GP gave our medical adviser a summary of Mr Kinsman’s medical history which included some medical events that would have likely impaired Mr Kinsman’s cognitive function. Carbon monoxide does not give a distinctive impairment. 

19.2
There was also some suggestion that Mr Kinsman had a social problem. As Mr Kinsman’s claim has to be decided using the test for sole attribution, given the medical evidence of another competing cause of his condition we could not reach any other decision than he did not have a qualifying injury. 
CONCLUSIONS 

20.
For Mr Kinsman to be entitled to injury benefits he must have suffered an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an accident reasonably incidental to that duty. Then if it is accepted that he has suffered from a qualifying injury, the next step is to assess what effect the injury has had on his earning capacity.
21.
In his conclusions my predecessor said:

“The investigation’s concentration on activities within the workshop did not address Mr Kinsman’s contention that the carbon monoxide was being drawn into his office from outside when there were ships in berth running their engines.  I can understand that it might well be difficult to replicate the conditions under which Mr Kinsman suggests that his exposure to carbon monoxide occurred.  However, I do not understand why there has not been any apparent analysis as to whether pollution could have occurred in that way.”
19. CSP’s and MOD’s say that it will now be almost impossible to replicate the conditions that existed in March 2000 and therefore to carry out a further investigation on site would be futile. 
20. I have considered OEHHD’s response following the initial preliminary conclusions and see that they have considered in depth the issue of whether it was possible, on the balance of probabilities, carbon monoxide could have been drawn into Mr Kinsman’s office as he suggests. OEHHD concluded that, insofar, as whether this could be so from ships in berth running their engines, the distances concerned were too great for this to be likely. They also considered Mr Kinsman’s contention that cutting and welding processes carried out in the vicinity of his workplace had also caused carbon monoxide poisoning but, again, found there had only been a single occasion, of a short duration, and exposure to carbon monoxide was therefore unlikely. As far as it has been possible for MOD to “re-investigate” the event I am satisfied that they have done so in a proper manner.
21. But the key issue in the matter now is whether there is evidence to substantiate Mr Kinsman’s claim that he has suffered from carbon monoxide poisoning. 
22. In May 2005, when CSP considered Mr Kinsman’s complaint under Stage 2 of IDRP, the medical advisers had before them a report from Mr Kinsman’s GP, dated 7 April 2005,  a Psychologist’s report dated 2 September 2001 [see Appendix], a Toxicology report and medical evidence in connection with Mr Kinsman’s application for ill health retirement [see Appendix].  
23. The Psychologist gave an in depth explanation of the effects of CO poisoning and drew the conclusion that Mr Kinsman’s complaints are in keeping to those following exposure to carbon monoxide. The medical evidence in connection with his application for ill health retirement states “from the evidence provided it would be difficult to conclude that the symptoms he has experienced to date were caused by carbon monoxide poisoning”. And the Toxicology report did not offer any evidence of CO poisoning. I am satisfied that there is sufficient evidence to support the view that Mr Kinsman did not suffer a qualifying injury and thus the decision not to award Mr Kinsman an injury benefit was neither perverse nor unjust and was one which any person would reasonably have reached in the circumstances.
24. Mr Kinsman was of course entitled to a safe place of work as he contends.  And it would not be right to test for carbon moxide with anything other than appropriate equipment.  But neither of these are issues for me to deal with.  What matters whether carbon monoxide has caused him any harm. On that subject there is not sufficient evidence to support Mr Kinsman’s contention that he suffered from carbon monoxide poisoning, so the machinery used to later measure the gas emissions, and the views of his line managers largely become irrelevant in the consideration of Mr Kinsman’s entitlement to an injury benefit. 
25. For the reasons given above I do not uphold Mr Kinsman’s complaint.
TONY KING

Pensions Ombudsman

13 March 2008

APPENDIX
Report dated 7 April 2000 a Specialist Registrar in the Cerebrovascular Clinic at the Western Infirmary in Glasgow.  
“…Approximately 3 weeks ago whilst at work he suddenly became very dizzy and slumped to the ground.  He describes an episode of diplopia [double vision] which lasted for approximately 90 minutes thereafter.  Images were separated horizontally.  He was unable to identify a particular false image and the diplopia disappeared on the closure of one eye.  He subsequently felt generally unwell, tired, with a headache, however he did not have any focal neurological symptoms at that time.

…He subsequently had a number of episodes that he describes as collapse where he slumps to the ground with headache and feels generally unwell, flushed and nauseated.  He denies any palpitations or any focal neurological symptoms.  These episodes appear to be precipitated by exposure to car fumes and indeed he ascribes his original episode of collapse to inhalation of carbon monoxide due to faulty ventilation in his office… In so far as I can tell no firm diagnosis has been reached… Mr Kinsman is convinced that his symptoms are related to carbon monoxide exposure but I am not aware of any elevated measurements of carboxyhaemoglobin being recorded...

…There were no stigmata to suggest acute carbon monoxide poisoning on clinical examination.

I am not entirely sure what is going on here.  There is certainly a fair degree of overlay which makes any underlying organic pathology more difficult to establish.  I would propose a few further investigations.  I have drawn blood today for a routine test.  I have also taken an arterial sample for carboxyhaemoglobin analysis.  Given his clear description of diplopia I have arranged out-patient brain imaging…”

Psychologist’s report dated 2 September 2001:

“Mr Kinsman attributes his cognitive difficulties (and his other problems) to carbon monoxide poisoning and possibly to other noxious fumes.  Through my work in the Medical Toxicology clinic at Guy’s Hospital I have had experience of assessing people who have suffered from CO poisoning; however, I can not make any expert comment on the possible effects on cognitive functioning of other noxious gases.  The evidence in the scientific literature suggests that hypoxia, including that caused by carbon monoxide poisoning, can lead to brain damage and resultant cognitive impairment.  However, the literature is imprecise about the levels, and chronicity, of exposure involved, and often about the methods of assessment used, in the cases reported.  From my experience… subjective complaint of difficulties in cognitive functioning is a characteristic of the presentation of people who have experienced exposure to carbon monoxide.  Many people… also demonstrate impairment in cognitive ability when assessed on the psychometric tests used in this assessment.  Many people… also complain of the types of emotional and physical difficulties that Mr Kinsman refers to. In this sense his complaints are in keeping with those of other people attending our clinic following exposure to carbon monoxide.

I believe that there is a strong possibility that his complaints of difficulties in cognitive functioning and his poor performance on the psychometric tests reflected primarily an organically (rather than just a functionally or emotionally) based problem… Mr Kinsman’s difficulties in cognitive functioning can be regarded as of mild to moderate severity.  They will certainly be handicapping… There is often some, but incomplete recovery, of cognitive function following many types of organically based brain damage.  Most recovery of function that does take place happens within the first two years after the brain damage.  It may be that cognitive impairment due to CO poisoning will follow a similar pattern.  This assessment took place less than two years after Mr Kinsman left the environment where he believes he was exposed to CO.  It is therefore possible that his cognitive functioning may improve from the levels described in this report.”

Report from BMI, dated 15 March 2002, following Mr Kinsman’s application for ill health retirement benefits:

“…I note that Mr Kinsman has been put forward for consideration of ill health retirement as a result of his absence since 10 April 2000. Prior to seeing Mr Kinsman I went through extensive documentation including the medical information provided as well as the extensive interchange of communication that has taken place within the Ministry of Defence. I note that Mr Kinsman was rejected for ill health retirement previously in March of last year. …

Current position 


Through previous correspondence with BMI Health Services you will be aware that Mr Kinsman has experienced several significant medical conditions that have been investigated and treated by his General Practitioner and a series of Specialists. Although Mr Kinsman perceives his symptoms are as a result of carbon monoxide poisoning, based on the evidence provided it would be difficult to conclude that the symptoms he has experienced to date were caused by carbon monoxide poisoning. …” 2nd page of letter missing   
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