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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Motor Industry Pension Plan Trustees Limited (the Trustees)

Scheme
:
The Motor Industry Pension Plan (the Plan)

Respondent 
:
Keith Motors (Christchurch) Limited (Keith Motors)

MATTERS FOR DETERMINATION 

1. The Trustees complain that Keith Motors have failed to pay sufficient contributions to the Plan in accordance with its obligations under the Pensions Act 1995 (the 1995 Act) and the Trust Deed and Rules. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE PLAN 

3.
Rule 3.1 of the Rules provides:

“The Employers in each Group of Employers or a sole Employer must contribute to the Final Salary Section in respect of members who are or have been employed by then at such rate as the Trustee from time to time determines after consulting the Actuary’s advice.

If the Trustee is required by Section 58 of the Pensions Act 1995 (schedules of contributions) to prepare a schedule of contributions in respect of each Group of Employers or Sole Employer the relevant Employers must contribute to the final salary section in accordance with the schedule of contributions.”

LEGISLATION

4.
Section 58 of the 1995 Act requires the Trustees to prepare, maintain and from time to time revise, a schedule of contributions showing the rates of contributions payable by or on behalf of the employers and the active members of the Plan and the dates on or before which such contributions are to be paid. The matters set out in the Schedule of Contributions must be previously agreed by the trustees or managers and the employers. If no such agreement has been reached the rates of contributions must be set by the trustee and certified by the scheme actuary. The rates of contributions set must be adequate for the purpose of securing that the minimum funding requirement will be met.

5.
Section 59(2) of the 1995 Act provides that any amounts that remain unpaid after the due date shown in the Schedule of Contributions shall be treated as a debt due from the employer to the trustee.

MATERIAL FACTS

6. The Plan is an industry-wide occupational pension scheme associated with the retail motor industry. It has a final salary section and a money purchase section. Keith Motors has been a participating employer in the final salary section of the Plan since the 1970’s. 

7. Various option benefits are selected by each participating employer, the choice being documented in an employer schedule. The liabilities of each participating employer can only be satisfied from the assets attributable to that employer. Each employer’s assets and liabilities within the Plan are referred to as the employer’s section. The assets of the Plan are unitised and each employer’s section is allocated units.

8. The Actuarial Valuation report as at 5 April 2001, showed for the Keith Motors section of the Plan, that although the Minimum Funding Requirement (MFR) ratio was 103%, there was a past-service deficit of £133,000 which corresponded to a funding ratio of 88% on a fully funded basis i.e. for the Plan to meet all its liabilities. In order to eliminate the deficit it was recommended that Keith Motors increase its contribution rate from the previously recommended 7.9% to 11.2% of pensionable salaries with effect from 1 June 2002.

9. From July 1994 until April 2002 Keith Motors had taken a contribution holiday. During this period Members continued to contribute at 4% of pensionable salary. In April 2002 Keith Motors recommenced paying contributions to the Plan at a rate of 7.9% of pensionable salaries. In October 2002 Keith Motors reduced the level of its contributions to 7% of pensionable salaries. At the same time the Member’s contributions were increased to 7%. 

10. The Actuarial Valuation report of the Plan as at 5 April 2004 showed that the funding ratio on the MFR basis was 103% however, on a fully funded basis there was a past-service deficit of £770,000 for the Keith Motors section which corresponds to a funding ratio of 59%. In order to eliminate the deficit it was recommended that Keith Motors should contribute at a rate of 9.5% of pensionable salaries and also make an additional payment of £14970 per month from 1 January 2005 for a period of 5 years.

11. The Scheme Actuary sent a copy of the 1994 Actuarial Valuation Report to Keith Motors with an explanatory letter on 22 December 2004. Amongst other matters the letter explained that a Schedule of Contributions, showing the rate at which Keith Motors would be contributing, must be produced and certified by the Actuary within 12 weeks from the date when the Actuarial Valuation Report is signed. 

12. On 15 February 2005 the Trustees wrote to Keith Motors setting out the details discussed at a meeting with Keith Motors held on 10 February 2005. The main points were:  

12.1 How to address the deficit of £770,000

12.2 Options for reducing the costs of future benefit accrual

12.3 Keith Motors suggestion that the Member contribution rate be increased from 7% to 9%

12.4 Immediately winding up the Plan

12.5 Investment options.

The Trustee stated that it would consider a proposal from Keith Motors to address the deficit over a longer period than five years (by up to ten years). The Trustee said that Keith Motors would need to demonstrate its ability to commit to making up the deficit over that longer period. 

13. On 16 March 2005 Keith Motors wrote to the Trustees stating that due to current difficulties in motor trading and consistent demands from Ford Motor Company regarding franchise requirements it was unable to pay more into the Plan. Keith Motors stated that it would be seeking to increase the Member contributions from 7% to 9% and requested that the Trustees consider allowing the deficit to be met over 10 years. 

14. The Trustees responded on 7 April 2005 that they would consider the proposal but would need it to be backed up by details of Keith Motor’s financial position and ability to meet its pension liabilities. The Trustees informed Keith Motors that it would try to accommodate employer’s requests by obtaining reports and recommendations concerning such proposals from KPMG LLP, a firm of accountants appointed by the Trustees for this purpose. The letter enclosed a form setting out the information required by KPMG, including the employer’s proposal, the reason for not meeting the proposed payment plan, the most recent audited accounts, financial forecasts and a short-term cashflow.  The form stated that if insufficient information was provided the Trustees would insist that payments were made according with the payment plan recommended in the 2004 Actuarial Valuation report.

15. On 12 August 2005 KPMG wrote to the Trustees advising that it had received management accounts from Keith Motors on 14 July 2005 but that the remainder of the requested information was outstanding. The letter informed the Trustees that KPMG had visited Keith Motors on 10 August 2005 to discuss the outstanding information, that Keith Motors was obstructive to KPMG’s requests for financial information, that Keith Motors had indicated that it was not prepared to pay anything further toward the deficit as it believed that the contributions it was paying and the 9% member contributions should cover the deficit.    

16. Following the failure to agree a contribution rate a Schedule of Contributions, which followed the recommendations made in the 2004 Actuarial Valuation report, was imposed on Keith Motors by the Trustees. 

17. On 2 September 2005 the Trustees wrote to Keith Motors noting that the deficit payments had not been made since April 2005 and requested that the outstanding amount of £76656.64 be paid in full by 30 September 2005. 

18. Keith Motors paid the Trustees £8550 on 4 October 2005.

19. The Trustees referred the matter to me on 14 October 2005. Keith Motors made two further payments to the Trustees of £74,000 in November 2005 and £2338.63 in January 2006. 

SUBMISSIONS

20. The Trustees submit :

20.1 All contributions up to and including February 2006 have been paid but the Trustees are not convinced that Keith Motors will continue to do so on the future.  

20.2 It is only as a result of the approach to me that Keith Motors has paid the arrears of contributions even though it is obliged to pay in full the amounts set out in the Schedule of Contributions. This has resulted in considerable cost to the Trustees. 

20.3 Keith Motors should pay interest on the contributions which were paid late. The interest should be calculated by reference to the return achieved on the Scheme’s investments, evidenced by the change in the unit price of the Plan over the period during which the contributions remained unpaid. With compounding, this amounts to £3039.81.

20.4 Keith Motors should reimburse the Trustees for the legal fees incurred in preparing the complaint against Keith Motors which amount to £11,740 for the period 1 October 2005 to 31 January 2006. It is appropriate that such costs should be awarded as :

20.4.1 the complaint was brought against a commercial entity rather than an individual member.

20.4.2 Keith Motors was obliged to make the payments which it failed to make.

20.4.3 It was not improper for the Trustees to have sought advice and assistance from solicitors in preparing the complaint.

20.4.4 The Trustees’ complaint should not be considered in isolation from a complaint which Keith Motors had made against the Trustees. The Trustees’ complaint against Keith Motors was a counterclaim to that complaint. It was entirely reasonable and consistent with the Trustees’ fiduciary duties that the Trustees should seek legal assistance over its options in obtaining payment, preparing the response to Keith Motor’s complaint and in preparing its own complaint by way of a counterclaim. 

20.5 It is artificial to suggest that the Trustees should take advice on the complaint from Keith Motors but not take advice but not take advice on the recovery of unpaid contributions which had ramifications on the Plan as a whole.

20.6 If Keith Motors is not required to meet any of the Trustees’ costs it is entirely possible that it will not have suffered any adverse financial consequences as a result of having failed to pay employer contributions to the Plan when due.

21. Apart from confirmation that the arrears in contributions have been paid, Keith Motors, as the participating employer for the Keith Motors section of the Plan, has made no substantive comment to me.

22. As the Trustees have commented I have dealt with the complaint from Keith Motors about the scheme’s management, investment strategy and performance and the level of professional fees.  None of these complaints succeeded. My involvement ended in May of this year.

CONCLUSIONS

23. Rule 3.1 expressly compels the employer to contribute at the rate the Trustees determine, having taken actuarial advice. The Trustees sought the advice of the Scheme Actuary who set out a recovery plan to alleviate the serious deficit position of the Keith Motors section of the Plan. The Trustees correctly relayed this information to Keith Motors. 

24. Despite being offered the opportunity to address the deficit over a longer period than five years, Keith Motors failed to take any action other than asking its employees to increase the amount they paid to the Plan. 

25. Employers are, in their dealings with a pension scheme, required to act in good faith to their employees and former employees. It seems to me that Keith Motors took only its own financial interests into account and failed in the duty of good faith it owed to its employees.  

26. The rules of the Scheme specifically provide for the employer to contribute to the Scheme and the 1995 Act specifically provides that those contributions must be in accordance with the Schedule of Contributions.  Whilst, I am aware that Keith Motors have now paid the outstanding contributions it failed to pay those contributions at the dates set out in the Schedule of Contributions.  This constitutes maladministration. 

27. Accordingly, I uphold the complaint of maladministration against the Keith Motors which has resulted in the loss of investment income as a result of the late payment of contributions. I make an appropriate direction below.

28. The Trustees have requested that I direct that they should be compensated for the legal costs that they have incurred. The Trustees have submitted that it has incurred total costs of just under £12,000 in bringing the complaint. I am bound to say that this strikes me as an extraordinarily large amount bearing in mind that there is no requirement for lawyers to be involved in referring a dispute to me. 

29. The Trustees argue that it was entirely reasonable and consistent with the Trustees’ fiduciary duties that the Trustees should seek legal assistance over its options in obtaining payment, preparing the response to Keith Motor’s complaint and in preparing its own complaint by way of a counterclaim. The Trustees cannot however seek to use the present complaint as a means of recovering the costs they chose to incur - in my view unnecessarily – in defending the complaint against themselves. 

30. The Trustees suggest that if Keith Motors are not required to meet any of the Trustees’ legal costs it will not have suffered any adverse financial consequences as a result of having failed to pay employer contributions to the Plan when due. My purpose in directing any financial payment is to provide redress for injustice caused not to penalise.  I have however made an appropriate direction with regard to the loss of investment income to ensure that the Plan members do not suffer financial injustice as a result of the late payment of the contributions.

DIRECTIONS
31. Within 28 days from the date of this Determination the Trustees shall, having taken actuarial advice, specify to Keith Motors, in writing the sum required to make good the loss of investment income as a result of the late payment of contributions, and Keith Motors within fourteen days shall pay this sum to the Trustees.

DAVID LAVERICK

Pensions Ombudsman

2 August 2006
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