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PENSION SCHEMES (NORTHERN IRELAND) ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs I

	Scheme
	:
	Civil Service Injury Benefits Scheme (Northern Ireland)

	Respondent
	:
	Civil Service Pension (“CSP”), the Scheme administrators 


MATTERS FOR DETERMINATION 

1. Mrs I claims to have suffered financial loss as a result of her application for temporary injury benefit being declined.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The provisions of the Scheme Rules
3. Rule 1.3 provides that :

“… benefits in accordance with the provisions of this Part may be paid to any person to whom the Part applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an injury reasonably incidental to the duty; or

(ii) who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the scheme applies …”
[the remainder of this Rule is not relevant here] 

The circumstances of Mrs I’s application for injury benefits 
4. At the relevant times,  Mrs I was an employee of the Northern Ireland Civil Service on secondment to the Royal Ulster Constabulary and then the Police Service of Northern Ireland (“PSNI”). She had worked in one particular police station for 20 years. She says that she was required to use her own car to travel to and from this and other police stations on a regular basis. As a result of police enquiries into terrorist activity, details of her car were found in the possession of people suspected of being dissident Republicans. On being notified of this in an official police message on 19 November 2003, Mrs I went on sick leave on 21 November because of stress, and subsequently applied for injury benefits from the Scheme. She returned to work on 30 April 2004 at a different location.
5. CSP sought an opinion from their medical advisers, OHS, with regard to Mrs I’s application. On 26 April 2004 an OHS Medical Officer, Dr C, considered that she was not inherently “ill”, and that she should be fit to return to work as soon as an alternative post, which resolved the security issue, could be found for her. Dr C certified that 

“It is my opinion that the applicant’s injury/disease is solely attributable to the duties or reasonably incidental to them.”
6. CSP wrote to Mrs I’s employer on 27 August 2004 as follows :

“It is CSP’s role to determine whether the applicant is eligible for an award of Injury Benefits and decisions are taken strictly within this context. When an application … is received it is for [CSP] to establish not simply whether an injury has occurred but whether that injury has been sustained within the context of one or more of the qualifying conditions of rule 1.3 … in order to qualify under [1.3(i)] the injury must have been sustained while Mrs I was in the course of official duties. The incident in question in this instance was not in the course of Mrs I’s official duties and consequently the conditions … have not been met. The circumstances giving rise to this application are not considered by CSP to constitute an “attack or similar act” and consequently the qualifying conditions of rule 1.3(ii) have not been met. As the conditions of neither of the relevant qualifying conditions have been met an award of Injury Benefits is not considered appropriate.”

7. Mrs I appealed against this decision under the Scheme’s Internal Dispute Resolution (IDR) Procedure. Her grounds for appeal were :

(i) She would not be under threat if she had not been working for the PSNI, so the threat was solely as a result of her employment.

(ii) She had sick leave as a result of the threat, and Dr C had confirmed that this was due to working for the PSNI.
(iii) She felt that her life was in danger, if she had continued working in this police station. She was not transferred until more than five months after she went off sick. If she had been transferred immediately she would not have been off work, so her sole reason for going sick was due to the threat.

(iv) She would shortly have to attend Court as a result of this threat.

(v) Serving members of PSNI are considered “on duty” while travelling to and from work and whilst at work. As a civilian she felt victimised and asked whether her life was any less precious.

8. The decision under Stage 1 of the IDR Procedure was issued by CSP on 1 November 2004. CSP noted her comments about police officer colleagues but explained that, as a Civil Servant, her application could be considered only within the rules of the Scheme.  Apart from this, the decision largely repeated what she had been told on 27 August 2004.

9. Mrs I appealed at Stage 2 of the IDR Procedure. Her grounds for appeal were :

(i) There should be no differentiation between different types of worker when they suffer injuries on duty.

(ii) In any event, her circumstances did satisfy the requirements of a qualifying injury. An explanatory leaflet about the Scheme issued by the Department of Finance and Personnel stated that a qualifying injury might occur as a result of terrorist activity “which is not in the course of your official duty but is directly attributable to your being employed in the Northern Ireland Civil Service.”
(iii) It is most likely that details of her car were obtained when she was observed entering and leaving PSNI establishments in Republican areas.

(iv) There were parallels between her circumstances and the circumstances of a case which was the subject of a recent application for Judicial Review in relation to the Royal Ulster Constabulary Regulations 1988, where it was found that “execution of duty” could be expanded beyond strict Police duties. Additionally, when a threat had been made which resulted in stress related injuries, it was irrelevant whether the threat was direct or as a result of intelligence. If the identity of a particular Police officer could be established, the injuries could be regarded as having been suffered in the execution of duty.

10. The decision at Stage 2 of the IDR Procedure was issued on 29 April 2005. Mrs I’s appeal was rejected. CSP repeated that it could consider her application only in accordance with the rules of the Scheme. With regard to rule 1.3(i), CSP said :

“As there is no way of ascertaining the circumstances in which the particular detail was gathered, CSP does not consider that it has been established that this occurred in the course of your official duties. While you may have been informed of the situation while at work, CSP consider that this would have been a personal matter that occurred while you were at work rather than something occurring in the course of your duties. Therefore, CSP do not consider the qualifying criteria of Rule 1.3(i) … as having been shown to be met.”
With regard to rule 1.3(ii) CSP said :

“CSP must establish that the injury was the result of an attack or similar act which is directly attributable to a person holding office as a person to whom the scheme applies. CSP do not consider the details of your application as constituting an attack or similar act. It is for this reason that the conditions of Rule 1.3(ii) are not considered to have been proven to be met.”  
11. Mrs I sent me a letter from Chief Inspector M of the PSNI, in which he stated 

“I am aware that Mrs I has, as a result of her employment in the [RUC], and latterly the [PSNI], had to use her own private vehicle to travel to and from police stations on a regular basis … In the past, civilian support workers have been targeted to be hijacked and transport explosive devices into security force establishments. This targeting can primarily take the form of collecting details of vehicles entering and leaving police stations.”  

12. After contact from CSP seeking further clarification, Chief Inspector M said:

“Mrs I had to use her own vehicle to travel to and from work and also in her work capacity. This would have been part of her official duties when she was required to attend courses and perform other official duties in relation to her. These duties involved travelling to other stations within the District to inspect premises, liaise with staff and indeed, on the day Mrs I received the [police message] she was at a site meeting with outside agencies at [another] station.”

13. While my investigation was ongoing, Mrs I informed my Office that an explosive device had been thrown at her home.
Submissions

14. CSP said :

(i) The PSNI accepted that the incident which is the subject of her application for injury benefits had occurred.

(ii) The Occupational Health and Welfare branch of the PSNI believed that the feelings of stress suffered by Mrs I were solely attributable to her duties.

(iii) The requirements of Rule 1.3(i) had not been met, as the fact that her details were discovered in the hands of a particular grouping could not be said to be an incident that occurred in the course of her official duties, nor was it an activity reasonably incidental to those duties.

(iv) The requirements of Rule 1.3(ii) had not been met, as no specific or direct threat was made against her. There was no attack or similar act.

(v) Previously, injury benefit applications on similar grounds have been declined unless a specific threat could be proven.

(vi) The explanatory leaflet mentioned by Mrs I (see paragraph 9(ii) above) did not mention the provision quoted by her. [However, it should be noted that the version of the leaflet sent to me by CSP is dated November 2005 and is marked “Issue 2”. Mrs I did not submit a copy of the version of the leaflet which she says mentions this provision.]

(vii) It was unable to comment on the circumstances of her return to work, as this was an employment matter.

15. Mrs I said :

(i) Although she was unaware of the detail of the intelligence information, she knew that several other individuals in her workplace were informed of the same threat.

(ii) Other than working there, she did not frequent the town in question, so she could not understand how else the threat could have arisen.

(iii) An individual had now been convicted of the offence of having information likely to be of use to terrorists. If Police officers had been killed as a result of this information, this would have been regarded as “in the execution of duty”.
CONCLUSIONS

16. Few people, if given the information which was given to Mrs I in November 2003, could fail to be troubled by it. This is the more so in an environment in which real terrorist action, and not simply the threat of it, has been experienced over many years. 
17. As a result of being given that information an injury (as that term is used in the relevant Scheme rule) occurred. There is no dispute about this.

18. Such dispute as there exists is about whether the injury was suffered “in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an injury reasonably incidental to the duty, or as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the scheme applies.”
19. Mrs I says that her stress was caused  by the receipt of the police message informing her that private details about her had been found in the possession of dissident Republicans. I note that her absence from work commenced almost immediately afterwards. CSP makes no submissions that this was not the cause of her stress. I have no doubt at all that the injury was suffered either in the course of her official duty or from the nature of that duty. In my view both factors apply. It arose because of information received in the course of her duty. The nature of that duty also meant that she suffered stress in knowledge that she was a named potential target.
20. CSP in reaching a contrary conclusion misdirected themselves. Their concern seems to have been based on establishing how the information came to be in unauthorised hands. That was a different question than how the injury was caused to her. Had CSP dealt with the matter correctly a decision that the injury was suffered in the course of her duty should have been made within no more than a month of the receipt of the medical advice.

21. Her application should not have been declined and I am making an appropriate direction which also takes account of the stress and inconvenience caused to her as a result of the errors in CSP’s consideration of the matter.
DIRECTIONS
22. Within 28 days of the date of this Determination CSP shall calculate what benefits should  be paid to Mrs I on the basis that her injury was suffered in the course of her official duty or arose from the nature of that duty. Any benefit payable should be paid to her within a further 28 days together with interest in respect of the period from 26 May 2004 to the date of payment such interest to be calculated at the daily rate used by the reference banks. 

23. Also within 28 days of this determination CSP shall pay £250 to Mrs I to redress the injustice in the form of distress and inconvenience, caused by their actions. 
DAVID LAVERICK

Pensions Ombudsman

5 February 2007
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