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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr I MacDougall FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Cuthbert Heath Family Security Plan FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	
	

	Administrator
	:
	Heath Lambert Consulting Limited


MATTERS FOR DETERMINATION 

1. Mr MacDougall says that the Respondent improperly released a transfer value quotation and the transfer value for another member of the Scheme.  He says that this caused him injustice, as the Scheme is in wind-up and is now in a deficit situation.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
THE RELEVANT LEGISLATION

3. Chapter IV of Part IV of the Pension Schemes Act 1993, under the heading of “Transfer Values”, state that:

“93A
The trustees … of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement … of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules.

94(1)  
Subject to the following provisions of the Chapter-

(a) a member of an occupational pension scheme … acquires a right, when his pensionable service terminates …, to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the applicable rules; …

(aa)
a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent;

95(1) 
A member of an occupational pension scheme … who acquires a right to a cash equivalent under this Chapter may only take it by making an application in writing to the trustees …

99(2)
if the trustees … of a scheme receive an application under section 95, they shall do what is needed to carry out what the member requires-

(a) 
in the case of a member of a salary related occupational pension scheme, within 6 months of the guarantee date, …

99(4)
The Regulatory Authority may, in prescribed circumstances, grant an extension of the period within which the trustees … of the scheme are obliged to do what is needed to carry out what a member of the scheme requires.

4. Section 73 of Part 1 of the Pensions Act 1995, under the heading of “Winding up”, states that:

“(1)
This section applies, where a salary related occupational pension scheme to which section 56 [minimum funding requirement] applies is being wound up, to determine the order in which the assets are to be applied towards satisfying the liabilities in respect of pensions and other benefits (including increases in pensions).

(2)    The assets of the scheme must be applied first towards satisfying the amounts of the liabilities mentioned in subsection (3) and, if the assets are insufficient to satisfy those amounts in full, then-

(a)
the assets of the scheme must be applied first towards satisfying the amounts of the liabilities mentioned in the earlier paragraphs of subsection (3) before the amounts of the liabilities mentioned in later paragraphs, and

(b)
where the amounts of those liabilities mentioned in one of those paragraphs cannot be satisfied in full, those amounts must be satisfied in the same proportions.

(3)
The liabilities referred to in subsection (2) are-

(a)
any liability for pensions or other benefits which, in the opinion of the trustees, are derived from the payment by any member of the scheme of voluntary contributions, 

…

(b) … where a person’s entitlement to payment of pension or other benefit has arisen, liability for that pension or benefit and for any pension or other benefit which will be payable in respect of that person on his death (but excluding increases to pensions),

(c) Any liability-

(i)
for … guaranteed minimum pensions … (but excluding increases to pensions), …

(d)
any liability for increases to pensions referred to in paragraphs … and (b),

(e)
any liabilities for increases to pensions referred to in paragraph (c),

 (f)
so far as not included in paragraph (c) or (e), any liability for-

(i)
pensions or other benefits which have accrued to or in respect of any members of the scheme (including increases to pensions), …”  

5.
The Occupational Pension Schemes (Transfer Values) Regulations 1996, state that

“6
Guaranteed statements of entitlement
(1)
The guarantee date in relation to a statement of entitlement such as is referred to in section 93A of the 1993 Act (salary related schemes: right to statement of entitlement) must be within a period of three months beginning with the date of the member’s application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93A(1) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided such longer period does not exceed six months beginning with the date of the member’s application.”

7 
Manner of calculation and verification of cash equivalents

(3)  … cash equivalents are to be calculated and verified by adopting methods and making assumptions which- …


(b) are certified by the actuary to the trustees of the scheme-

(i)
as being consistent with the requirements of Chapter IV of Part IV of the 1993 Act,
…

(iv)
in the case of a scheme to which section 56 of the 1995 Act (minimum funding requirement) applies, as providing as a minimum an amount consistent with the methods and assumptions adopted in calculating, for the purposes of section 57 (valuation and certification of assets and liabilities), the liabilities mentioned in paragraphs (a), (c)(i) and (d) of section 73(3) of that Act (preferential liabilities on winding up), subject, in any case where the cash equivalent calculation is made on an individual and not on a collective basis, to any adjustments which are appropriate to take account of that fact.

8
Further provisions as to calculation of cash equivalents and increases and reductions of cash equivalents (other than guaranteed cash equivalents)

(1)
A cash equivalent such as mentioned in section 93A of the 1993 Act shall not be reduced once it has become a guaranteed cash equivalent …



(4)
In the case of a scheme to which section 56 of the 1995 Act applies, each respective part of the cash equivalent which relates to the liabilities referred to in paragraph (a), (c)(i) or (d) of section 73(3) of the 1995 Act may be reduced by the percentage which is the difference between-

(a) 100 per cent; and

(b) the percentage of liabilities mentioned in the relevant paragraph of section 73(3) which the actuarial valuation shows the scheme assets of being sufficient to satisfy 

where the actuarial valuation is the latest actuarial valuation obtained in accordance with section 57 of the 1995 Act before the guarantee date. …

(12)
Where a scheme has (in the case of a cash equivalent mentioned in section 93A of the 1993 Act, before the guarantee date) begun to be wound up, a cash equivalent may be reduced to the extent necessary for the scheme to comply with section 73 of the 1995 Act and regulations made under that section.

9
Increases and reductions of guaranteed cash equivalents

(1)
This regulation applies to a guaranteed cash equivalent when a statement of entitlement has been sent to a member of a salary related scheme by the trustees of the scheme.

…

(3)
Where a scheme has on or after the guarantee date begun to be wound up, a guaranteed cash equivalent may be reduced to the extent necessary for the scheme to comply with section 73 of the 1995 and regulations made under that section.

13. Extension of time limits for payment of cash equivalents

The Regulatory Authority may grant an extension of the period mentioned in section 99(2)(a) … if the trustees have within that period applied to the Regulatory Authority for an extension and

(a) the Regulatory Authority is satisfied that-

(i)    the scheme is being wound up or is about to be wound up, …

(iii) 
the interests of the members of the scheme generally will be prejudiced if the trustees do what is needed to carry out what is required within that period, …

(v)
the trustees have not been provided with such information as they reasonably require properly to carry out what the member requires, …”

6.
An Occupational Pensions Regulatory Authority (now the Pensions Regulator) OPRA Note 2 – “Pensions Act 1995”, states that:

“The Act and supporting regulations enshrine in law certain requirements relating to the payment of transfer values.  The trustees of related occupational pension schemes must generally provide, on request, a transfer value quotation to individuals.  The transfer value must normally be calculated within three months of the date of request and the amount must be guaranteed for a further three month period.  The transfer value quotation must be issued within ten working days of the date at which the transfer value has been calculated (the “guarantee date”).

OPRA expects trustees and their advisers to meet these requirements.

There is provision for the trustees to consider whether Regulation 6(1) of the Transfer Regulations applies to any particular application for a quotation.  Under this regulation, the normal three month time limit within which the quotation must be calculated may be extended up to six months if the trustees decide, for an individual case, that, for reasons beyond their control, they are unable to obtain the information required to calculate the transfer value with three months.  OPRA expects trustees considering this issue to seek legal advice before taking a decision on each individual case.” 

MATERIAL FACTS

7.
On 15 December 1997, the Trustees resolved to maintain the Scheme in a paid-up form following the sale of the business of Cuthbert Heath Holdings Limited, the Principal Employer of the Scheme.  At that date, Mr MacDougall was a deferred pensioner of the Scheme with entitlement to benefits, which included a Guaranteed Minimum Pension (GMP).  Heath Lambert Consulting Limited (Heath Lambert) provided both administrative and actuarial services to the Scheme. 

8.
Minutes of a Trustees’ Meeting, held on 5 June 2002, attended by a representative of Heath Lambert, the Secretary to the Trustees, and copied to the Actuary of the Scheme, state that:

“3. Matters Arising [From the previous Trustees’ Meeting]

 … [The Actuary] subsequently spoke to [the Secretary to the Trustees] concerning transfers and reminded [the Secretary to the Trustees] that transfers [quotations] must be provided within three months of their request, so the Trustees had to make a decision as to the rate at which they would be reduced.  As this was a further Agenda item, it would be covered later.

6.  Cuthbert Heath Holdings Limited
… It was also noted that Cuthbert Heath Holdings Limited had held off their voluntary liquidation to let the Plan sort things out.  There was a Board Meeting scheduled for the 8 July 2002 to finalise matters.

8.  Pensions “Buyout”
… Indications were that the cost currently of buying out the pensions would have come to just over £14 million, which exceeded the total funds held by the Trustees. …

9.  Advising Scheme Members
It was agreed to await the advice of the Independent Trustee prior to communicating with members, relating to the Plan’s future, transfer values, etc.

11. Independent Trustee
The meeting was joined by [the “Independent Trustee”] … who had been recommended as a possible Independent Trustee … The purpose of his appointment would be as a result of the holding company going into voluntary liquidation…

· [The Independent Trustee] felt that a new MFR valuation would be required once he had been appointed and he would expect it to show lower transfer value percentages for payment on behalf of deferreds.”

9.
By a fax to Heath Lambert, dated 26 July 2002, the Secretary to the Trustees requested a transfer value quotation for a member of the Scheme (the “Transferring Member”).   The request was noted at a Trustees’ Meeting, held on 30 July 2002, attended by the Secretary to the Trustees, during which a draft Deed of Appointment for the Independent Trustee to join the existing Trustees, as a Trustee of the Scheme, was signed by the Trustees present.  The Secretary to the Trustees was asked to ensure that the remaining signatures were obtained.  The minutes of the meeting are not shown to have been distributed to Heath Lambert.  An initial quotation for the Transferring Member’s transfer value, dated 7 August 2002, was mislaid between the Actuary and Heath Lambert.  

10.
Cuthbert Heath Holdings Limited entered into voluntary liquidation on 19 August 2002 and the Deed of Appointment of the Independent Trustee above was executed on the same day.  

11.
On 9 September 2002, the Secretary to the Trustees requested Heath Lambert to send out a standard transfer letter to the Transferring Member.  The Actuary authorised Heath Lambert to release the transfer value quotation, on 10 September 2002.  The estimated transfer value was shown as £250,394, this sum having been reduced by £52,485 from £302,879 in accordance with the Actuary’s recommendation for transfer values contained in the last Actuarial Report for the Scheme, dated 4 September 2001, which had revealed a Minimum Funding Rate past-service deficiency.  The transfer value included £26,644 for the Transferring Member’s GMP liability, which was not reduced.  The quotation was guaranteed until 10 December 2002, “unless, in exceptional circumstances we earlier inform you otherwise”.  A copy of the letter was sent to the Secretary to the Trustees.

12.
Minutes of a Trustees’ Meeting, held on 21 October 2002, attended by the Actuary and the Secretary to the Trustees, state that:

“3. Matters Arising
Meeting 30/7/2002
Item (3), it was confirmed that the Independent Trustee had been formally appointed.

4. General Update
…

2. 
Cuthbert Heath Holdings: it was advised the Company had been put into Members Voluntary Liquidation on 19 August 2002. …

6. Scheme’s Future/Administration
The meeting discussed in some detail the future of the scheme.  It was agreed fundamental to any future decisions would be the question of the commencement date relating to the scheme’s wind-up and the “crystallisation date”.  Despite considerable discussion on the matter, the position was considered unclear and, consequently, [the Legal Adviser to the Scheme] was asked to review the matter and report on the legal issues pertaining to this subject. …

8.
General Review
[The Secretary to the Trustees] raised the question of the outstanding position relating to the transfer value of [the Transferring Member] and pension quotation for [Another Member of the Scheme].   Considerable discussion followed with [the Actuary] explaining the position as he saw it.  Again it seemed that the “legal” position relating to the wind-up date and crystallisation date were paramount before any further discussions could be made.  [The Independent Trustee] advised he would review the files for both and write to them direct.  [The Legal Adviser] was asked to review the correspondence relating to [the legal firm’s] legal advice surrounding [Another Member] and early retirements.  

There was considerable discussion relating to the transfer values and the latest valuation.  It was agreed prudent to secure a new valuation and [the Actuary] was asked to provide such valuation effective 31 December 2002.”

13.
By a letter, dated 23 October 2002, the Legal Adviser indicated to the Independent Trustee and the Trustees that, in accordance with the Rules of the Scheme, the winding-up date should be 19 August 2002.  The Legal Adviser added that:

“The trustees are able to provide reduced transfer value quotations for the deferred members under the Transfer Value Regulations.  Regulation 8(4) permits cash equivalent transfer values to be reduced according to the percentage deficit in the assets required to meet the liabilities under section 73(3) of the 1995 Act (MFR) as shown in the last actuarial valuation.

In addition, Regulation 8(12) states that where a scheme has commenced winding-up, a cash equivalent may be reduced to the extent necessary for the scheme to comply with section 73 of the 1995 Act.  Similar provisions apply in relation to guaranteed cash equivalents issued before the winding-up.

Broadly, transfer values could and should therefore be reduced in line with the current deficit as advised by the actuary.”

14.
The Independent Trustee copied the above letter to the Actuary, on 4 November 2002, and stated that:

“… I have seen nothing to convince me to change the crystallisation date from 19 August 2002.

One of the issues that arises out of the liquidation of Cuthbert Heath is that transfer values can be adjusted under S73 Pensions Act 1995.  In order for the trustee to properly run the scheme and be equitable to all members in their respective classes I need you to comment on the likely funding position ahead of the formal valuation at 1/1/03 valuation which we decided upon.

I am particularly concerned that the formal valuation figures, which we had been relying upon will be out of date.  You will appreciate that the technical changes to the MFR in March this year required full buy-out costs to be used for pensioners.  The likely affect in this scheme, unless you inform me otherwise, would be to reduce coverage on the deferred members transfer values.  The trustees would be obliged to reduce the transfer values already offered to [the Transferring Member and Another Member] under the Transfer Regulations.

I would be grateful for your comments as a matter of urgency.”

15.
The Transferring Member accepted the transfer value that had been quoted to him and signed a Form of Request and Release, on 16 November 2002.  

16.
The Independent Trustee wrote again to the Actuary, on 29 November 2002, and stated that:

“I refer to my letter to you of 04 November 2002 and our subsequent telephone conversations.   I had expected that you would write to confirm your opinion but in lieu of this I am writing to set out what I believe your advice to the Independent Trustee is, and if you disagree with it perhaps you could let me know as a matter of urgency.

When I wrote to you on 04 November 2002, my concerns were that honouring the transfer value for [the Transferring Member] and the transfer value/early retirement to [Another Member] would seriously prejudice the interest[s] of the other deferred members.  It was for this reason that I referred you to the transfer regulations – specifically Regulation 9(3) of the Occupational Pension Schemes (Transfer Values) Regulations 1996.  This in effect states that the guaranteed transfer value (if one has been quoted) could be reduced to the extent necessary to comply with Section 73 of the Pensions Act 1995.

I appreciate that at the Trustee meeting in October we set a date for a valuation of 01 January 2003, but in the interim if you consider that these values should be reduced, then so be it.

Your comments to me in our subsequent telephone conversations were that you believed that both [the Transferring Member] and [Another Member] should receive their guaranteed transfer values if they exercise that option within the guaranteed transfer value period, whilst noting my concern that this may prejudice the interest of other members.  Perhaps you could make comment on this point that you do not believe the interests of the other members are prejudice[d] by honouring these guaranteed transfer values.”

17.
Heath Lambert says that:

17.1
the Actuary was unaware of the Independent Trustee’s letter, dated 4 November 2002, until the letter dated 29 November 2002 was received;

17.2
a copy was requested and, despite several reminders, the letter of 4 November 2002 was not seen until the Independent Trustee made a formal complaint against Heath Lambert, on 16 March 2005, and even at that date, the Legal Adviser’s letter, dated 23 October 2002, had still not been seen; and 

17.3
the Actuary discussed the letter, dated 29 November 2002, with the Independent Trustee, and stated his belief that, given the sequence of events, it would be the correct decision to pay the transfer value that had been quoted to the Transferring Member.

18.
On 18 December 2002, the Secretary to the Trustees provided Heath Lambert with a cheque for £250,394 for the Transferring Member’s chosen pension provider for investment into a Personal Pension Plan.  Payment of the transfer value was made, on 20 December 2002.

19.
Minutes of a meeting of the Trustees, held on 7 January 2003, state that:

“4. Matters Arising (not covered by subsequent agenda items)
b. [The Independent Trustee] advised that the crystallisation date will be left as 19 August 2002 and further explains that the Independent Trustee could be criticised if the date is manipulated.

[The Transferring Member]

[The Independent Trustee] commented that he was not happy with Heath Lambert Consulting in respect of the payment of [the Transferring Member’s] transfer value to Standard Life.  [The Independent Trustee] were not consulted.  The payment of [the Transferring Member’s] transfer value with what [the Independent Trustee] believes was undue haste has caused concern.  Delaying the payment until the valuation was produced, would in [the Independent Trustee’s] opinion, have been more prudent.

[The Independent Trustee] explained to the co-trustees that he had intended to apply to Opra for an extension of time.  It would have been prudent to wait for the results of the funding of the pension scheme and then to issue a reduced transfer value.

[The Secretary to the Trustees] states that he rang [the Actuary] at Heath Lambert following a request from [an Individual Trustee] in respect of the [Transferring Member].

[The Individual Trustee] mentions that [the Actuary] was very uptight and threatened to resign as actuary of the scheme should the Independent Trustee not give him the authorisation to pay out [the Transferring Member’s] transfer value.

[The Secretary to the Trustees] proceeded to explain that [the Actuary] had stated in his telephone conversation with him that [the Independent Trustee] was in agreement with the transfer value and that it be paid.  [The Independent Trustee] stated this was not the case, but had told [the Actuary] that he would have considered paying the transfer value subject to receiving [the Actuary’s] comments in writing.

[The Independent Trustee] expressed his annoyance in respect of the alleged mal-administration on Heath Lamberts part and feels strongly enough to take the matter further.”  

20.
In a letter to the Actuary, dated 10 January 2003, the Independent Trustee stated that:

“Whilst writing, I understand that [the Transferring Member’s] transfer has already been paid out of the fund but I was not consulted on this issue.  I am very concerned that I have not had, in writing, advice from you regarding the payment of this transfer value.  In view of [the Legal Adviser’s] letter of 23 October 2002 and the fact that you have not responded to my letters on the subject, delaying the payment within the legal timescales would have been prudent.  Please give an account as to why the transfer value was paid so quickly and without reference to me.

As we may be in a position of having to scaleback pensioners’ increases, I feel you and your firm could be criticised for “rushing this transfer value through” and I take a dim view of it.”

21.
Minutes of a Trustees’ Meeting, held on 19 February 2003, attended by the Actuary, state that:

“Before the meeting proper, [the Actuary] asked [the Independent Trustee] who he is to take advice from as his letter of appointment mentions [the Secretary to the Trustees].  [The Independent Trustee] said that in future he should take instructions from [the Independent Trustee], and therefore [the Actuary] will prepare an amendment to his letter of appointment to be signed by all the Trustees.

3. Transfer Values

It was agreed that no further transfer values or early retirements would be quoted by Heath Lambert Consulting. …

We discussed the letter dated 10 January 2003 addressed to [the Actuary] where [the Independent Trustee] appears to accuse [Heath Lambert] of rushing the transfer through in respect of [the Transferring Member].

[The Actuary] replied that he had discussed the question of the transfer with [the Independent Trustee] on the phone and they had both agreed that the transfer value could be calculated and sent to [the Transferring Member]. … In the absence of any instructions from either the Independent Trustee or the Trustees not to pay the transfer value the transfer value was paid out on request by the member.  Subsequent to this [Heath Lambert] then learnt that the crystallisation date was the 19 August 2002 which [Heath Lambert] were not aware of until late October.

[The Independent Trustee] merely wanted a letter from [the Actuary] explaining how the transfer value was calculated and why it had been paid, and therefore [the Actuary] will put together a letter explaining why it was paid.”

22.
On 1 August 2003, the Actuary provided the Independent Trustee with a copy of a draft actuarial Minimum Funding Requirement Valuation of the Scheme, as at 31 December 2002.  Appendix III, under the heading of “Valuation Results on a Wind Up Basis”, stated that the assets of the Scheme were estimated to be sufficient to provide only 66% of the liabilities on wind-up, i.e. the expenses of the Scheme and the pensions in payment, with no escalation, would be covered 100% by the assets of the Scheme, 89% of the GMP and comparable benefits, without escalation, would be covered but no assets would be left for any escalation on the benefits covered and no  balance would remain for the benefits of the deferred pensioners.  The shortfall in the GMP liabilities was estimated, as £153,000, with the costs of escalation on the pensions in payment and on the GMPs, as £2,096,000 and £189,000, respectively, with the deferred member’s liabilities, as £3,371,000.  This draft Actuarial Report was not signed off and the final figures for the winding-up of the Scheme have yet to be established.

23.
By a letter to the Independent Trustee, dated 31 October 2003, the Actuary stated that:

“… As I have mentioned to you before, at the time of quoting [the Transferring Member’s] transfer value, no one at Heath Lambert Consulting was aware of this.  In particular, I was not aware that the crystallisation date was to be 19th August 2002.

We spoke on several occasions during November regarding the outstanding transfer for [the Transferring Member].  After some discussion, we did agree that this was not a case of the Plan going into wind-up after the guarantee date.  It was more of the case that, had I been aware of the fact that the Plan had been placed in wind-up and a crystallisation date of 19th August 2002 been set by the Trustees, the transfer value probably would not actually have been quoted…  It was agreed that, provided [the Transferring Member] accepted the transfer value quotation before 10th December 2002, it should be paid.  It was also agreed that no further transfer values would be quoted for any members.  The only other outstanding transfer value that had previously been quoted was [Another Member] which you also agreed could be paid if he applied on time, although you did say that he could not be permitted to have early retirement because of the priority considerations.  In the event, [Another Member] did not proceed with the transfer value.

[The Transferring Member] had raised certain queries relating to his transfer value with … our administration department and [it was] agreed that the [Transferring Member] could speak to me directly if he wished.  Subsequently, [the Transferring Member] did telephone me and I did confirm to him that, provided he applied before the expiry date of his transfer quotation, the amount quoted to him would be paid.  He said that he wished to proceed with the transfer and I agreed to confirm this to [the Administration Department of Heath Lambert] who would issue the appropriate documentation. …

In your letter of 10th January, you seem to question why [the Transferring Member’s] transfer value had already been paid out of the fund, and that you were not consulted on the issue.  In the light of my comments above, this is clearly absurd as you and I had previously discussed in depth the issues involved and you agreed that payment could be made.  Your comment that my firm could be criticised for “rushing this transfer value through” absolutely beggars belief and the comment that “you take a dim view of it” is taken by me as an insult on my professional integrity.  My inclination up to now has been not to respond to these comments and to continue to work together for the benefit of our mutual client.  However, you have now gone out of your way to provoke a response.

So far, I have restricted my comments to matters of a factual nature.  I will now turn briefly to where matters of opinion and professional judgement come into play.  In my opinion, given the sequence of events, it was the correct decision to pay the transfer value that had been quoted to [the Transferring Member].  This had been done, in good faith, prior to being informed of the decision to place the Plan in wind-up.  I believe that it was fully consistent with my professional duty of care to [the Transferring Member] and the other members of the Plan.  Any other decision would, in my opinion, have been totally untenable.”   

24.
Mr MacDougall says that:

24.1
when Heath Lambert quoted the transfer value to the Transferring Member, on 10 September 2002, Heath Lambert knew of the appointment of the Independent Trustee and should not have quoted the transfer value without the Independent Trustee’s authority;

24.2
alternatively, if Heath Lambert had not known of the Independent Trustee’s appointment, it was incumbent upon them in all the circumstances to make enquiries about the status of the Scheme before quoting the transfer value; and

24.3
in either case, Heath Lambert should have obtained the Independent Trustee’s authority before paying the transfer value to the Transferring Member in December 2002.

25.
Heath Lambert says that:

25.1
the Actuary was unaware that the Scheme had been placed in wind-up and that a crystallisation date of 19 August 2002 had been set by the Trustees and, if he had been aware, the transfer value would not have been quoted to the Transferring Member, on 10 September 2002;

25.2
although Heath Lambert was aware of the general intention to appoint the Independent Trustee, Heath Lambert was not informed, until 21 October 2002, when the appointment was formalised at the Trustees’ meeting;

25.3
both Heath Lambert and the Actuary were authorised to take instructions from the Secretary to the Trustees;

25.4
the outstanding transfer value for the Transferring Member was discussed in several telephone conversations between the Actuary and the Independent Trustee during November 2002;

25.5
it was agreed that the transfer value should be paid if the Transferring Member accepted the quotation;

25.6
payment was authorised by the Secretary to the Trustees at the time, and previously by the Individual Trustee;

25.7
the Secretary to the Trustees was fully aware of the payment and the transfer value was made with his full knowledge and consent;

25.8
the Actuary’s responsibility is only to recommend transfer value amounts, not to authorise them; and

25.9
no financial loss was caused to the Scheme, as the Transferring Member’s transfer value was quoted on a Minimum Funding Requirement basis, and was reduced in accordance with the Actuarial Statement, dated 7 March 2002.
26. Mr MacDougall further says that:

26.1 Heath Lambert acted in the dual roles of actuaries and administrators of the Scheme and owed a duty to perform those functions with reasonable skill and care;

26.2 the duty of care extended to making enquiries about the status of the Scheme before releasing the transfer quotation to the Transferring Member;
26.3 it was known by Heath Lambert that, following the meeting of 5 June 2002, the liquidation of the Principal Employer and the appointment of the Independent Trustee were both imminent, and that the winding up of the Scheme was likely to be triggered;
26.4 the onus, therefore, was on Heath Lambert to ask the relevant questions and Heath Lambert should not entitled to simply rely on the failure of the Trustees to volunteer information of which they did not appreciate the significance; and  
26.5 the complaint is, therefore, in essence, one of professional negligence on the part of Heath Lambert.

CONCLUSIONS

27. The issue before me is whether there was maladministration by Heath Lambert as scheme administrator.  I can, in this respect, include the actions of the Actuary who was employed by Heath Lambert.  But whilst in principle the actions of the Actuary are within my jurisdiction, such actions that are wholly contained within his statutory role as Actuary to the Scheme are not within my jurisdiction.

28. Prior to the meeting of the Trustees, on 5 June 2002, the Actuary had reminded the Secretary to the Trustees that transfer quotations must be provided to members within three months of the request and that the Trustees had to make a decision about the rate by which any transfer value should be reduced.  This matter was discussed at the meeting.  No decision was made, however, about reducing transfer values and it was agreed to await the advice of the Independent Trustee, whose appointment would occur only when the Principal Employer of the Scheme, Cuthbert Heath Holdings Limited, went into voluntary liquidation.

29. The Secretary to the Trustees requested Heath Lambert, on 25 July 2002, to provide a transfer quotation for the Transferring Member.  I see insufficient reason why this request should not have been accommodated, without any delay, as the Scheme was not then in a winding-up situation and no decision had been made to further reduce the Minimum Funding Rate requirement basis of transfer value offers then in force.

30. In the event, the papers went astray and, on 9 September 2002, the request was repeated by the Secretary to the Trustees.  In repeating the request, no mention was made by the Secretary to the Trustees of the appointment of the Independent Trustee or the liquidation of Cuthbert Heath Holdings Limited, despite the fact that the Secretary to the Trustees had attended all of the meetings of the Trustees, in particular, the meeting held, on 30 July 2002, when the Deed for the appointment of the Independent Trustee had been drawn up, and which had been executed, on 18 August 2002.
31. In the absence of any instructions to the contrary, again, I see insufficient reason why Heath Lambert should not have released the replacement transfer quotation.  In any event, the quotation was suitably qualified in that it was stated to be guaranteed “unless in exceptional circumstances we earlier inform you otherwise”.
32. Mr MacDougall asserts that Heath Lambert owed a duty of care that extended to making enquiries about the status of the Scheme before releasing the transfer quotation.  He claims that this failure amounts to professional negligence.  This is an assertion that relates to the Actuary, rather than Heath Lambert in its capacity of the Administrator of the Scheme.  The allegation is of a professional misjudgement on the part of the Actuary and, thus, not a matter that I may consider.  
33. The failures to have informed Heath Lambert about the liquidation of the Principal Employer and the appointment of the Independent Trustee were rectified at the Trustees’ meeting, dated 21 October 2002, in which the transfer value quotation for the Transferring Member was discussed.  A decision was made to obtain legal advice about the transfer situations and the winding-up date of the Scheme. The meeting notes also stated that the Independent Trustee was to review the files for the two transfer value requests that had been received and that he was to write to the members concerned.  I have not seen any evidence that this was done.  

34. The legal advice was quickly obtained and copied to the Actuary by the Independent Trustee with a letter, dated 4 November 2002.  The Actuary says that he did not receive the letter or the copy of the Legal Adviser’s letter, dated 23 October 2002.  Whilst I find this strange, given what ensued, I do not consider that this had any particular effect on the later events that followed, as the matters were subsequently discussed by telephone between the Actuary and the Independent Trustee, and followed up by the Independent Trustee’s letter, dated 29 November 2002.

35. The Transferring Member accepted the transfer value quotation and signed a Form of Request and Release, on 16 November 2002.  A month then followed before the Secretary to the Trustees provided Heath Lambert, on 18 December 2002, with a cheque for the Transferring Member’s transfer value of £250,394.  Again it seems strange that the Secretary to the Trustees, given his awareness of the contentious issue of the payment of the transfer value, failed to make the Independent Trustee aware of his action.

36. Notwithstanding the fact that the Independent Trustee had counselled caution, the Actuary considered that his professional duty of care was that the transfer quotation that had been given in good faith to the Transferring Member should be honoured.  This was a professional judgement on the part of the Actuary and, thus, not a matter for me to consider.  Moreover, the final decision to release the transfer value was not something for which the Actuary was responsible.  He had discharged his function in providing a figure and whilst he had made clear his views on whether the sum should be transferred, the decision to approve payment was not his. 
37. I note that the Secretary to the Trustees discussed the transfer value with the Individual Trustee and the Actuary, as detailed in the minutes of the Trustees’ meeting dated 7 January 2003 (see paragraph 19 above).  In particular, I note that the Individual Trustee said that the Actuary had threatened to resign if the Independent Trustee refused authorisation to pay the transfer value.  Whilst this indicates to me that the Actuary was aware that any instructions really should have come from the Independent Trustee, in the absence of any amendment to Heath Lambert’s and the Actuary’s terms of appointment, Heath Lambert was, nonetheless, authorised to act on the instructions received from the Secretary to the Trustees.  I do not, therefore, find that Heath Lambert acted with maladministration.

38. I do not uphold the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

9 August 2007
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