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PENSION SCHEMES (NORTHERN IRELAND) ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs B McIlkenny

	Scheme
	:
	Northern Ireland Teachers’ Superannuation Scheme (NITSS)

	Respondent
	:
	Department of Education for Northern Ireland (DENI)


MATTERS FOR DETERMINATION
1. Mrs McIlkenny has complained that the Teachers’ Pensions Branch (TPB), which administers the NITSS on behalf of DENI, failed to deal efficiently and competently with the transfer of her pension fund to Canada.  As a result of unnecessary delays by TPB, she says she was penalised in receiving her funds after the exchange rate had dropped from C$2.53 to C$2.26 and has lost C$25,000 – the amount that she is now seeking.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS
3. Paragraph 4.6 (Time Limits for Notification) of The National Insurance Services to Pensions Industry’s (NISPI) Termination of Contracted‑Out Employment manual (CA14) says,

“Notification must be submitted in the period from one month before the expected date of termination until six months after the date of termination, except if …”.
4. Section 93A(1) of the Pensions Schemes Act 1993 (the 1993 Act) states:

‘The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a "statement of entitlement") of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules.’
5. The Occupational Pension Schemes (Transfer Value) Regulations 1996 [SI 1996/1847] (the 1996 Transfer Value Regulations) provided,

“Part III - Guaranteed Statements of Entitlement and Calculation of Transfer Values

6
Guaranteed statements of entitlement

(1) The guarantee date in relation to a statement of entitlement such as is referred to in section 93A of the 1993 Act (salary related schemes: right to statement of entitlement) must be within a period of three months beginning with the date of the member’s application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93A(1) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided that such longer period does not exceed six months beginning with the date of the member’s application.
Where a relevant scheme has received an application, the guarantee date must be either – 

(a)          within the period, or, where applicable, the longer period set out in paragraph (1);
or
(b)         within a period of three months beginning on the date on which the relevant direction ceases to have effect,
 whichever ends later.
 (1B) “application” means an application for a statement of entitlement made under section 93A(1) of the 1993 Act…’
(2) The guarantee date must be within the period of ten days (excluding Saturdays, Sundays, Christmas Day, New Year's Day and Good Friday) ending with the date on which the statement of entitlement is provided to the member”.
6. The Contracting‑Out (Transfer and Transfer Payment) Regulations 1996 [SI1996/1462] provided,
“Part I – General

1 Citation, commencement and interpretation

(2)
In these Regulations –


"overseas arrangement" means a scheme or arrangement, other than an occupational pension scheme, which –

(a)
has effect, or is capable of having effect, so as to provide benefits on termination of employment or on death or retirement to or in respect of earners;

(b)
is not an appropriate personal pension scheme; and

(c)
is administered wholly or primarily outside the United Kingdom;

"overseas scheme" means an occupational pension scheme which is administered wholly or primarily outside the United Kingdom but does not include a salary-related contracted-out scheme  nor one in respect of which section 53 of the 1993 Act applies by virtue of section 52(1) of that Act”
“Part II - Transfers of and Transfer Payments in Respect of Guaranteed Minimum Pensions

2 General

(1) A transfer or transfer payment from an occupational pension scheme of or in respect of the accrued rights of an earner to guaranteed minimum pensions may be made in accordance with whichever of regulations 3 to 6 is applicable and no such transfer or transfer payment may otherwise be made from such a scheme.

...

6
Transfer payments in respect of guaranteed minimum pensions to overseas schemes

A transfer payment may be made to an overseas scheme if –

(a)
the earner consents in writing;

(b) the trustees of the transferring scheme have taken reasonable steps to satisfy themselves (or, ...)  that the earner has emigrated on a permanent basis and is in employment to which the receiving scheme applies;

(c) the transfer payment (whether or not it forms part of a larger payment in respect of both guaranteed minimum pensions and other rights) is of an amount at least equal to the cash equivalent of the earner's accrued rights to guaranteed minimum pensions, as calculated and verified in a manner consistent with regulations made under section 97 of the 1993 Act;

(d)
the earner has acknowledged in writing that he accepts that the scheme to which the transfer payment is to be made may not be regulated in any way by the law of the United Kingdom and that as a consequence there may be no obligation under that law on the receiving scheme  or its trustees or administrators to provide any particular value or benefit in return for the transfer payment; and

(e)
the trustees of the transferring scheme have taken reasonable steps to satisfy themselves (or, ...) that the earner has received a statement from the receiving scheme showing the benefits to be awarded in respect of the transfer payment and the conditions (if any) on which these could be forfeited or withheld.
7. Paragraphs 9.52 and 9.53 (transfers to an overseas scheme or overseas arrangement) of NISPI’s Termination of Contracted‑Out Employment manual (CA14) say,
“9.52
GMP rights accrued prior to 6 April 1997 can be transferred to an overseas occupational pension scheme.

9.53
COSR rights accrued after 6 April 1997 can be transferred to an

· overseas occupational pension scheme, or

· overseas arrangement”
8. PSO Updated No. 82 (dated 22 January 2001), issued by the Inland Revenue Savings, Pension and Share Schemes (IRSPSS) division, advised of a revision of overseas transfer practice.  The Update outlined past practice and the new practice, including changes to PN10.39 and Appendix VI.  It also summarised the main changes to the transfer conditions; when prior consent would now be required and the conditions when no consent would be required.  It stated that these changes came into force on or after 6 April 2001.
9. Practice Note (PN) 10.39 refers readers to Appendix VI of the Practice Notes, which is broken into parts A – F , and relevant excerpts of Appendix VI are,

“A. General conditions applying to all overseas transfers
A6.2 Where a member requests a transfer to an overseas scheme of non‑contracted‑out rights and/or non‑safeguarded rights the transfer cannot be made if any of the following general conditions are not met:

· No part of the benefit under the UK scheme has come into payment or become due and payable (apart from ...)

· The transfer is made directly from the administrator/trustees of the UK scheme to the administrator/trustees (or equivalent) of the overseas scheme.  Cheques ...

· The transfer value and value of other aggregate funds do not exceed the amount which is sufficient to provide the maximum approvable benefit for the transferee.  Maximum approvable ...

· The transfer value does not include an asset which is a loan ...

· Where a member does not have a cash equivalent right to a transfer ...

Where any of these conditions is not met a transfer is not permissible.  No transfer application should be submitted to IR SPSS.

Transfers of contracted‑out rights and safeguarded rights must also meet the requirements of DWP Regulations.

...

“D. Other overseas transfers

A6.9
Where any of the following conditions is not met the transfer is not permissible.  No transfer application should be submitted to IR SPSS.

· The transferee has left the UK on a permanent basis with no intention of returning to the UK to work or to retire.
· The transferee is already in employment or self-employment overseas.  This condition is not met if ...

· The transferee’s employment arrangements have been severed completely, and the transferee does not exercise any self‑employment within the UK.

· The transferee and the receiving scheme are resident/established in the same country.

· The overseas scheme(s) has/have been authorised or recognised as a pension scheme by the relevant tax or supervisory authority of the country in which it is / they are established.  The transferee’s rights can be transferred to more than one overseas scheme.

· The overseas scheme is capable of receiving the transfer.  This ...
A6.10
If at the date of requesting a transfer the member is a controlling director or a high earner the transfer cannot be made without the prior consent of IR SPSS.  Where that is the case, ...

A6.11
Transfers of the rights of other members can be made without obtaining prior consent of IR SPSS, provided all of the conditions in A and D.1 are satisfied.  The administrator/trustees should arrange for the information evidencing the meeting of the conditions ... to be kept ...
MATERIAL FACTS

10. Mrs McIlkenny worked as a teacher in Northern Ireland and was a member of the NITSS.  She went to Canada on what was intended to be a career break for one year with effect from 1 September 1999.  In May 2000, Mrs McIlkenny decided to stay in Canada and terminated her employment.  She was treated as leaving the NITSS on 31 August 1999, having accrued 19 years 354 days pensionable service.  Her earnings were £29,343.
11. TPB says it cannot trace any record of it completing form CA1886 when Mrs McIlkenny’s service ended, or sending the form to the Contracted‑out Employment Group of the National Insurance Contribution Office (NICO).  NICO also says it has no record of receiving such notification, nor issuing the NITSS with form CA1625 to verify the Guaranteed Minimum Pension (GMP).
12. Mrs McIlkenny sent a fax to TPB on 8 July 2002 saying she wished to transfer her pension to either the University of Ottawa Pension Fund or to a Canadian government registered plan.
13. On 2 August 2002, TPB sent a letter to Mrs McIlkenny giving generic details about their scheme and also quoting a transfer value of £108,701.65 as at 29 July 2002.  Her GMP was not included in this estimate.  The letter also said,
“If you wish to transfer your service to a scheme in Canada you should initially write to that scheme and ask them to request a transfer of your service with the [NITSS] on your behalf.”
14. Mrs McIlkenny contacted BMO Nesbitt Burns (an investment house) in Canada about transferring her pension rights and consulted one of its financial advisers.

15. On 2 September 2002, TPB received a letter, dated 22 August 2002, from the Trust Company of Bank of Montreal (the Trustee).  It said that Mrs McIlkenny had requested a transfer of her UK pension benefits from the NITSS to a Registered Retirement Savings Plan (RRSP) with BMO Nesbitt Burns.  The Trustee provided a copy of the Trust documentation and confirmed certain information about their Plan including its approval status with the Canadian tax authorities.  In particular, it said,
“Overseas Arrangement
It is our understanding that a Canadian RRSP is considered to be an “Overseas Arrangement” rather than an “Overseas Pension Scheme” under UK pensions legislation.  As an Overseas Arrangement, pension benefits from a UK pension scheme may be transferred to the RRSP except for the Contracted‑Out Benefits which include the GMP.  The GMP benefits must remain in the UK either in the existing scheme or be used to purchase a suitable insurance contract.”
16. TPB replied to the Trustee on 5 September stating their requirements, including sight of a certified true copy of the receiving scheme’s full documentation and certain declarations from the member.  In addition, they wanted confirmation that the GMP/Protected Rights would be transferred to a personal pension in the UK (approved by the Inland Revenue) or transferred to an occupational pension scheme based abroad.
17. On 11 September 2002, the Trustee responded by letter to TPB (which TPB received 18 September).  That letter replied to most of the eight requirements of TPB, and included the RRSP’s documentation, excerpts from the Income Tax Act (Canada) and approval letters from the Canadian tax authorities.  Declarations from Mrs McIlkenny were to be obtained if the transfer could proceed.  Again, the Trustee repeated that the Canadian RRSP was considered to be an “Overseas Arrangement” rather than a “Overseas Pension Scheme” under UK pension legislation, and repeated what is had said in its letter of 22 August.
18. Mrs McIlkenny telephoned TPB on 8 October 2002 to check that the documents had arrived and she was told they had.  She asked whether the transfer could proceed and was informed that TPB needed to examine the documents received from the Trustee.

19. On 22 October 2002, Mrs McIlkenny telephoned again and she was told by a pensions administrator (CMcK) at TPB that they had examined the documents and he believed that they had received all the necessary information except from the declarations from her.  The file was then passed to his line manager.
20. The same day, CMcK wrote a memo to his manager giving a résumé of what had happened so far.  Reference was made to a ‘precedent’ case, as well as to another overseas transfer to Australia for another ex-member of the NITSS completed in 1997.  In addition, he summarized the answers for each of the eight points and, among other things, said:
“3.
Not necessary – see original letter from [1997] file.  This is only required when the GMP element is to be transferred.  As per answer to point (8) the GMP is to remain in the UK.”

CMcK suggested TPB proceed in principle and request the member’s declarations prior to seeking the approval of Her Majesty’s Revenue and Customs (HMRC) (formerly the Inland Revenue).
21. The line manager replied the next day saying the case appeared to be straightforward, and told CMcK to proceed as appropriate bearing in mind the time factor.
22. TPB e-mailed the Trustee on 24 October 2002 to confirm that the transfer was feasible provided the declarations were received.  On receipt of the declarations, and confirmation of Mrs McIlkenny’s GMP details from HMRC, they could proceed.
23. A further e-mail was sent by TPB to the Trustee on 6 November 2002 saying they had been in contact with Mrs McIlkenny (who was anxious to complete the transfer as quickly as possible) and enquired if the Trustee could provide the requisite information.

24. The Trustee replied the same day asking whether, as TPB had been in contact with Mrs McIlkenny, they had requested the declarations from her.  The Trustee suggested that once the declarations were prepared and signed, Mrs McIlkenny could return these to her financial adviser (BMO Nesbitt Burns), who could relay them via the Trustee.  The Trustee had already advised the financial adviser to that effect.  It presumed that Mrs McIlkenny could even send them to TPB directly.
25. Mrs McIlkenny wrote two letters addressed to ‘To Whom It May Concern’; one was undated and the other dated 14 November 2002.  These letters said respectively,
“This is my written acknowledgement to inform you that I am aware that the receiving scheme may not be regulated by UK law and that, in return for the transfer payment, there will be no obligation on it to provide any particular value or benefit”.

“This is to certify that I … do not intend to return to the United Kingdom to work nor do I have any employment there”.
26. The Trustee sent a letter to TPB on 26 November 2002 by courier (UPS), which enclosed the declarations from Mrs McIlkenny.  Their letter also gave information as to the payee and to whom and where any cheque should be sent.
27. On 30 December 2002, Mrs McIlkenny telephoned TPB enquiring as to progress of her transfer, as the rate of exchange was still currently favourable.  TPB told her that the last correspondence on their file was shown to be on 11 November.
28. TPB e-mailed Mrs McIlkenny on 7 January 2003 to establish if she had contacted her adviser to chase up the required forms.

29. Mrs McIlkenny replied the following day saying she had completed the forms on 14 November and had left these with her adviser.  She was trying to establish what had happened to them.  She said she believed TPB was waiting on something to arrive from HMRC and asked if there was anything she could do to hurry that along.
30. On 9 January Mrs McIlkenny’s husband telephoned TPB to confirm that the forms had been sent on 14 November and he would fax copies.
31. TPB e-mailed Mrs McIlkenny later on 9 January telling her that they had located the original documentation which was sent by the Trustee.  A handwritten note has been ascribed to the bottom of that e-mail saying “documents signed for 26/11/2002 located 09/01/03 (delay of six weeks three days)”.
32. On 10 January 2003, Mrs McIlkenny e-mailed TPB saying she would appreciate TPB dealing with her transfer as quickly as possible for two reasons.  The money at the moment was making no return for her, and secondly the rate of the Canadian dollar against the pound was dropping, and as a consequence she was likely to lose thousands of dollars by the time the process was completed.  She again asked if she could initiate any action regarding HMRC.
33. TPB posted form CA1604 to NICO requesting the GMP on 13 January 2003.
34. The following day, TPB sent an e-mail to the Trustee, which said:
“In your letter of 11 September 2002, point 8, you state that the GMP element of her pension will remain in the UK.  As her GMP element can not remain in the NITSS, are you aware if an annuity has been set up, or planned to be set up, into which her GMP element can be paid?”.

35. On 20 January 2003, Mrs McIlkenny e-mailed TPB saying her adviser had called following their correspondence with the Trustee.  She said that when her husband had (recently) transferred his pension funds, he was told that legislation would be in place by the end of the year to enable those living abroad to transfer that portion also.  Consequently, she would not like these funds to be locked in to any long term scheme.
36. Two days later, Mrs McIlkenny sent another e-mail to TPB saying her adviser awaited a response regarding the GMP, but could they invest this in a short‑term treasury bill.  She also enquired about when the cheque might be posted. 
37. TPB replied to Mrs McIlkenny’s two e-mails on 22 January saying it was not for them to determine where her GMP should be invested.  Any personal pension/annuity should be set up by her adviser.  They would then transfer the non‑GMP element of her pension to Canada and the GMP element to any personal pension, as notified.
38. TPB received confirmation of Mrs McIlkenny’s GMP from NICO on 24 January 2003.

39. Mrs McIlkenny e-mailed TPB on 25 January saying she had decided to put the GMP portion of money into a locked‑in savings account with the Bank of Ireland and TPB should hear from them shortly.
40. On 29 January 2003, an administrator at TPB telephoned HPSS (another statutory scheme which operates from the same building as TPB/NITSS) and the Teachers Pensions Agency (TPA) in England.  A record of those conversation say,
“T/C to John - they have dealt with several overseas transfers and the GMP element was allowed to remain in their scheme – paid similar to an enforced GMP”.

“T/C to TPA – I explained situation to them and they advised that they would allow teacher to (1) leave her GMP in the scheme, (2) purchase an annuity or (3) transfer GMP element to new scheme if they are willing to accept it”.
41. Following these conversation, TPB e-mailed Mrs McIlkenny the same day confirming the GMP details had been received, and they were ready to complete a transfer out calculation and let her have the forms to effect the transfer.  Furthermore, TPB explained they had been in contact with TPA in England and set out the three options to her.  TPB asked Mrs McIlkenny which option she wanted.
42. Mrs McIlkenny replied by e-mail saying as the exchange rate was in her favour at the moment she guessed it made sense to opt for no.1 – transferring the GMP to her new RRSP in Canada.  She asked for any forms to be faxed to her.
43. On 29 January 2003, TPB calculated Mrs McIlkenny’s transfer value as £106,429.76 [split £93,610.10 accrued pre 6 April 1997 (of which £27,250.72 equated to the GMP) and £12,819.66 accrued post 5 April 1997 including section 9 (2B) rights].  The calculation was checked/signed off the following day.

44. On 3 February 2003, TPB told Mrs McIlkenny by e-mail that all they now required was confirmation from HMRC that the transfer of pension overseas could proceed.

45. TPB wrote to the Audit and Pension Schemes Services section of the IRSPSS on 5 February 2003.  Their letter asked for a decision on whether they could proceed with a transfer, and provided all the documentation from the Trustee and the declarations from Mrs McIlkenny.  In addition, they requested clarification and guidance on the GMP.  They said their files indicated the GMP element had to remain in the UK when they had done two overseas transfers in 1997 and 1999 but TPA had outlined three ways of dealing with the GMP.  They enquired if the regulations had changed in the last few years.
46. Meanwhile, Mrs McIlkenny e-mailed TPB again on 12 February 2003.  She said, in light of what they had told her on 29 January, her husband had contacted his institution in the UK that held his GMP to ask if that could now be transferred as well.  He had been told that present regulations did not permit GMPs to be transferred to an overseas personal pension scheme or arrangement, although enabling legislation was in force from 1-1-01.  Mrs McIlkenny went on to say that she did not quite know what this meant or who had the correct information, but it appeared that a transfer of GMP could not take place.  She requested whether it would be possible to initiate a transfer of the rest of the funds (i.e. the non‑GMP portion).
47. The following day, TPB told Mrs McIlkenny by e-mail that the final stage of the transfer out procedure required them to write to another branch of HMRC to obtain their permission to proceed with the transfer of benefits overseas.  They had done this and were waiting for a reply.
48. IRSPSS replied to TPB on 20 February 2003.  It stated that, from 6 April 2001, it was only necessary to make a formal application to their Office in respect of the overseas transfer of accrued UK retirement benefits where the transferee was a Controlling Director or High Earner.  As TPB’s correspondence did not make it clear whether Mrs McIlkenny was either a Controlling Director or a High Earner, IRSPSS were returning the papers, and TPB should satisfy itself about whether a formal application was or was not needed.  It referred TPB to their website.  On the GMP issue, IRSPSS referred TPB to NISPI in Newcastle.
49. Mrs McIlkenny e-mailed TPB on 28 February saying the exchange rate was dropping.  She asked who she could contact at HMRC to find out what was causing the delay.
50. Bank of Ireland wrote to TPB giving deposit bank account details on 5 March 2003.
51. On 5 March 2003, PTB telephoned the Contracted‑out Employment Group (COEG) helpdesk asking if NITSS was allowed to transfer GMP to Canada, had to remain in the NITSS or remain in the UK in an annuity/personal pension.  According to a record of that conversation, COEG said the GMP could be transferred if the Canadian Scheme were willing to accept it but the teacher had to understand she would lose all rights to the GMP.  Also form CA1890 needed to be completed.
52. Following the conversation with COEG, CMcK wrote a memo to his line manager that day summarising events, including the change in the Inland Revenue’ practice, and concluded they had gathered enough information to authorise the transfer.  CMcK also informed his manager that the GMP could now also transfer overseas. 
53. The line manager added a handwritten note to CMcK’s memo and passed it back to him.  The note said,
“Agreed.  Bear in mind also the advice from COEG helpline (5/3/03) and ensure tr understands that she will lose all rights to a GMP here”.

54. On 6 March 2003, TPB prepared a letter to the Trustee quoting transfer value of £106,429.76 [the guaranteed statement of entitlement] as at 29 January 2003 (the relevant guarantee date).  As well as providing the Transfer Statement, TPB provided an option form (TP68), form CA1890, and supplementary GMP declaration waiving her right to the GMP.  The letter was faxed to both the Trustee and Mrs McIlkenny’s husband, asking if the documents could be given to Mrs McIlkenny.
55. Mrs McIlkenny signed the transfer documents (e.g. Form TP68, CA1890 and GMP declaration) on 7 March 2003.  These were faxed back to TPB by Mrs McIlkenny’s husband.
56. On 17 March 2003, the Trustee sent the transfer documents back to TPB via courier.  These were received on 24 March 2003.  [Form CA1890 appeared to be another version as it was dated 15 March 2003].

57. On 8 April, Mrs McIlkenny enquired about when the transfer would happen and, on 10 April, CMcK said he was arranging for authorisation and the payment should follow within the next 10 days.  Another member of TPB sent a letter, dated 10 April, to the Trustee saying that, as the request had been made within the 3 month guarantee period, the information remained unchanged from their estimate of 6 March 2003 (i.e. transfer value: £106,429.76).  A Payable Order would be issued as soon as possible.
58. TPB e-mailed Mrs McIlkenny on 11 April confirming the transfer had been authorised and the Accounts Branch (another office within DENI) were dealing with the payment.

59. According to the forms completed, the Accounts Branch dealt with the payment on 14 April and a Payable Order was issued.  TPB was informed on 16 April 2003.  The cheque was attached to bottom of the remittance advice said,
“Transfer out iro Mrs … McIlkenny TR 56667 (this payment is made in sterling)”.

60. TPB e-mailed Mrs McIlkenny on 29 April telling her that the Accounts Branch had sent a cheque to the Trustee (in Toronto) on 14 April 2003.

61. Mrs McIlkenny’s husband telephoned on 30 April to query the amount of the payment and where it had been sent.  TPB gave him the details.  A second telephone call was made to TPB by Mr McIlkenny 35 minutes later.  He said he had contacted his local bank and the Trustee but no payment had been received.  He asked whether it should be cancelled, but TPB warned that if the cheque turned up in the next few days it would no longer be valid.  It was agreed to wait until 7 May to see if the cheque arrived.
62. Mrs McIlkenny telephoned TPB on 21 May to advise that the cheque had not arrived.  In turn, TPB checked with both the Accounts Branch, who confirmed that the cheque had not been cashed, and the Trustee, who said the cheque had not been received.

63. On 22 May, TPB contacted the Accounts Branch and asked for a stop to be placed on the cheque, effectively cancelled it.  The Accounts Branch issued a further form [RAB8] to TPB for re-issuing a replacement cheque.  The Trustee was informed.
64. The Accounts Branch processed the void payment request on 28 May 2003.  On the same day, TPB completed and sent form RAB8 to the Accounts Branch.

65. On 29 May 2003, Mrs McIlkenny e-mailed TPB to say her financial adviser (Nesbitt Burns) in Ottawa had received the cheque.  There were two telephone conversations on that day between TPB and the Accounts Branch, the outcome of which was that, the request for a replacement cheque was cancelled and the stop notice on the original cheque was lifted by DENI’s Bankers.  The Trustee and Mrs McIlkenny were notified.
66. On the evening of 29 May, Mrs McIlkenny e-mailed TPB to say she had been told the cheque would take six weeks to clear.  In order to prevent the risk of losing even more money with the dropping of the exchange rate, she asked if it would be possible for TPB to wire the money and either stop the cheque or have it returned.

67. TPB consulted the Accounts Branch the following day, who confirmed making the payment by telegraphic transfer was possible but would require stopping the cheque.  The Trustee was also e-mailed by TPB to see what it had been done with the cheque, and Mrs McIlkenny informed.
68. A representative of Nesbitt Burns e-mailed TPB and the Trustee on 3 June to say, they could hold the cheque and once the money was wired, they would destroy the cheque.  However, the Accounts Branch advised TPB that they required the cheque returned before they would reissue the payment.  Mrs McIlkenny was asked what she wanted TPB to do.
69. On 3 June 2003, Nesbitt Burns e-mailed details of their bank account and asked if an exception could be made given the length of time it took to get the cheque.  TPB referred this matter to the Accounts Branch.

70. On 4 June, TPB e-mailed Mrs McIlkenny saying the Accounts Branch were willing to have the money wired without having to wait for the original cheque to be returned.

71. On the same day, the Accounts Branch spoke to TPB to say the Bangor branch of their Bankers were unable to process the request but the Belfast branch could.

72. Later that day, Nesbitt Burns faxed a letter to TPB confirming they were in receipt of the cheque and promised not to lodge/cash the cheque.  Once the wire transfer was received they would return the cheque.

73. The Accounts Branch confirmed to TPB that they had faxed the international money transfer to the Belfast branch of their Bankers on 5 June and the transfer should go the following day.  Mrs McIlkenny and her adviser were informed.  In fact, the transfer was processed on Monday 9 June 2003.
74. The transfer value was converted into a sum of C$238,083.37 (based on an exchange rate of £1:C$2.2370) which was credited to Mrs McIlkenny’s Canadian RRSP on 19 June 2003.  The money remained in a cash account until 4 July, when two amounts of C$100,000 (C$200,000) were transferred to a fixed income account and an equity related account.  Individual stock/securities were then purchased during July 2003.  There were also a number of deductions from the cash account for income payments, fees, and tax.  All three accounts formed part of Mrs McIlkenny’s RRSP.
75. On 30 July 2003, Mrs McIlkenny wrote to TPB complaining about the length of time it had taken TPB to deal with her application.  In particular, she said the delay meant she was unable to invest her funds thereby losing potential return and there had also been a loss because of exchange rate movements.  She said, her husband had started to transfer his pension at the same time as her, and yet her husband’s pension had been completed much earlier.  A chronology was also provided.

76. TPB responded to her complaint on 27 August saying overseas transfers were subject to the Scheme’s rules, legislation, Inland Revenue regulations and regulations of the overseas country.  Transfers could only take place under restricted circumstances and were not straightforward, and could take up to two years to complete.  Additionally, TPB were reliant on other agencies.  TPB’s policy was to issue transfer payments by cheque, and it could not be held responsible for the mail or how long banks take to process cheques.  Exchange rates had no bearing on the transfer or how quickly it was completed.  TPB was satisfied that 11 months was within normal parameters and they had done everything possible to process her transfer efficiently.
77. Mrs McIlkenny replied on 20 September saying she was dissatisfied with TPB’s response.  Her husband’s pension transfer was subject to the same guidelines but had been dealt with much quicker.  TPB had not addressed the issue of incompetence, or the fact that they had mislaid documents for two months.  Her correspondence was received by TPB on 6 October.
78. There was an exchange of e-mails between TPB, the Trustee and Nesbitt Burns during October in order to establish when funds had been precisely received.  TPB also contacted the Departmental Solicitor’s Office (DSO) for advice.
79. After consulting her solicitors, Mrs McIlkenny contacted the Ombudsman for Northern Ireland who referred her to the Permanent Secretary of DENI.  Her letter, dated 5 January 2004, recited events and was faxed on 13 January.

80. An internal investigation was carried out by senior members of TPB on behalf of the Permanent Secretary, and the DSO was consulted again.  Guidance was also sought from other schemes about how long an overseas transfers should typically take.  Notes about that investigation, which I have seen, gave a full explanation of how the documents were mislaid.  The documents were delivered by the UPS courier late afternoon and were signed for by security on reception.  The documents were given to a member of TPB on his way out of the building.  This person returned to TPB and placed the documents in a drawer/cupboard and then left to go home.  The next morning, the employee forgot about the package.  It remained there until discovered on 9 January 2003.

81. On 9 March 2004 the Permanent Secretary replied to Mrs McIlkenny.  His letter reiterated much of TPB’s letter of 27 August 2003.  He apologised for TPB not making her aware of the complaints procedure and also said,
“The Department cannot be held liable for exchange rate fluctuations.  However, it is prepared to compensate you for a 6 week period when your papers were mislaid.  The offer of $6000.00 Canadian dollars, is being made in full and final settlement of the matter, strictly on the basis of no admission of liability and that if any proceedings were to be brought in this or any other jurisdiction that same would be fully defended, costs sought and use made of the terms of the settlement offer.  The offer represents the exchange difference during the 6 week delay period”.

82. There was no change in the positions of the parties after this.
SUBMISSIONS BY MRS MCILKENNY
83. Her RRSP was set up solely to receive her transfer from NITSS.

84. Her husband’s pension fund was received from the UK on 10 January 2003, as confirmed by their financial adviser, Nesbitt Burns.

85. Using an exchange rate of C$2.4921:£1 on 10 January 2003 and C$2.2625:£1 on 20 June 2003, a loss of C$22,500 is calculated by taking the difference between these two exchange rates and multiplying the difference by the total value of her funds.  It was assumed the funds could then have been invested at a risk free rate of 5% per annum for almost five months (i.e. between 10 January and 20 June 2003).
86. The loss claimed does not reflect the numerous telephone calls, aggravation at DENI’s tardiness nor the emotional distress at watching the exchange rates plummet.

SUBMISSION BY DENI
87. It opposes the allegations made by Mrs McIlkenny that it did not handle her transfer efficiently and competently.
88. TPB’s standard practice is to issue estimates of transfer values without GMP details.
89. TPB do not know why the transfer quote was not issued within 10 days of 29 January 2003 (i.e. the guarantee date).

90. The staff at TPB did not recognise the distinction between an overseas pension scheme and an overseas arrangement.

91. There is no regulation governing the scheme which states that the GMP element could not remain in the NITSS.  There is no record on file explaining why CMcK issued the advice in his e-mail of 14 January 2003 that her GMP could not remain in the NITSS.
92. TPB waited for an official request for transfer from the scheme that Mrs McIlkenny intended to transfer to.  Had they requested the GMP earlier, in October 2002, they accept the file would have been advanced by three months for a reply from NICO.

93. TPB was unaware of the change in regulations relating to overseas transfers.  TPB do not receive PSO Updates or monthly newsletters from the Pensions Schemes Office.

94. It acknowledges that there was a six week period in which papers associated with the transfer were mislaid, however, it has offered compensation considered fair and reasonable.  It averaged the CAD rate and the EX rate.  It accepts that an inconsistent approach to the exchange rate was taken when calculating the compensation figure and the offer was based on an incorrect figure of £106,729.76 rather than the correct transfer value figure of 106,429.76.  Also, no account was taken of any investment loss.

95. No letter accompanied the Payable Order.  The remittance note attached to the payable order did indicate what the payment related to.  In hindsight, it may have been more appropriate to have a letter accompanying the payment.
96. The Trustee apparently forwarded the cheque to Nesbitt Burns without keeping a record of it.  This led to the request to have it cancelled and re-issued.

97. When the original cheque was located, the Trustee advised Mrs McIlkenny that it would take time to clear.  It was Mrs McIlkenny who asked for it to be cancelled and wired.
98. The cash equivalent transfer value on 6 December 2002 was £102,763.81 of which £26,312.08 represented GMP.
OTHER EVIDENCE

99. The exchange rate on 21 February 2003, based on the Bank of Canada’s website, was £1:C$2.3882.  This source has been used by both parties.
100. BMO Nesbitt Burns has advised that interest of 0.25% applied up to 16 April 2003, 0.375% from 16 April to 16 July 2003 and 0.25% thereafter.  Also, they calculate that had the same stocks been purchased, the rates of return on the respective portfolios would have been 6.73% for fixed interest and 6.47% for equity-related securities for the period from the start of March 2003 to 8 July 2003.
CONCLUSIONS

101. When TPB learnt that Mrs McIlkenny’s employment had been terminated, they should have completed form CA1886.  Whilst this could not have been done before May 2000 because there was an expectation that Mrs McIlkenny would return from her career break, it should have been completed soon afterwards.  Neither TPB nor NICO have any record of TPB doing so.  I conclude that, on the balance of probability, such procedure was not followed and that amounts to maladministration.

102. When TPB first quoted a transfer value, it would have become apparent that they did not hold any GMP details for Mrs McIlkenny.  I note TPB say their normal practice is to quote transfer values without GMP details, despite different factors applying in the calculation of the GMP component.  Even so, their inaction to obtain GMP information at this time could also be regarded as maladministration.  There were also later opportunities for TPB to have requested GMP information from NICO, especially once a firm request for a transfer had been received in September 2002.  The 1996 Transfer Value Regulations requires a statement of entitlement to be provided within three months (or such longer period up to six months) and this should have prompted TPB to request the GMP at that time.
103. In spite of the Trustee telling TPB in August and September 2002 that the Canadian RRSP was deemed an “overseas arrangement” under UK legislation, TPB admits that its staff did not appreciate the distinction between an “overseas scheme” and an “overseas arrangement”.  Had TPB realised the significance of this, the apparent confusion on the part of TPB as to how the GMP should be dealt with would not have arisen.
104. The Contracting‑Out (Transfer and Transfer Payment) Regulations 1996 clearly state that a GMP can only be transferred to an overseas scheme.  Since the RRSP was classified as an overseas arrangement, the GMP should have remained in the NITSS.  Transferring Mrs McIlkenny’s contracted‑out rights was contrary to the Regulations and amounts to maladministration.  It was also unnecessary to make Mrs McIlkenny transfer to a personal pension/annuity and any enquiries with Bank of Ireland were unnecessary.
105. In September 2002, TPB wrote to the Trustee with its requirements.  Some of those requirements were needed, such as the member’s declarations, whereas others were no longer required.  For guidance, TPB referred to previous overseas transfers that it had done in 1997 and 1999.  Whilst I accept that referring to older cases would be a starting point for establishing what to do with Mrs McIlkenny’s transfer, it was necessary to establish whether those old procedures were still appropriate and valid.  With effect from 6 April 2001, HMRC had altered its practice and this change had been announced in January 2001 in PSO Update 82.
106. Mrs McIlkenny could not be a controlling director of a public body, and her pensionable earnings of £29,343 were less than the permitted maximum of £90,600 in the tax year 1999-2000 so she was not a high earner.  As a result, following the relaxation of procedures for overseas transfers, it was no longer necessary to obtain the consent of HMRC in 2002.  TPB needed to satisfy itself that parts A and D of Appendix VI of HMRC’s practice notes were fulfilled in order to allow the transfer to proceed.
107. TPB say they did not receive PSO Updates or newsletters.  Whilst this may be so, their failure to keep abreast of developments and the changing practice of HMRC is maladministration.
108. In October 2002, TPB was examining the documentation belonging to the RRSP, but this was not a requirement and appears to have delayed matters for two weeks.
109. TPB has accepted that the member’s declarations were mislaid by one of its staff between 26 November 2002 and 9 January 2003.  To put documents in a drawer or cupboard and forget about them without taking any action is clearly maladministration.
110. TPB calculated Mrs McIlkenny’s transfer value as at 29 January 2003 (the guarantee date) and the Regulations state that a statement of entitlement should be issued to the member within 10 working days of the guarantee date.  TPB failed to do this, and this amounts to maladministration.

111. There was a further two week delay between 5 February and 20 February 2003 when TPB needlessly sought HMRC’s consent, which was not required.

112. It should have been obvious to the Accounts Branch of DENI that sending a cheque to a different organisation to the payee, without any covering letter, was likely to cause problems at the receiving end.  The remittance advice on the top half of the Payable Order had a narrative but it had no reference on it other than one relevant to TPB.  The cheque on the bottom half was written in favour of ‘BMO Nesbitt Burns Inc’.  As the Payable Order was not marked specifically for anyone’s attention at the Trustee, it is not surprising that when it arrived in Toronto, other employees at the Trustee passed it on to Nesbitt Burns.  Seven weeks later, the cheque had made its way to Nesbitt Burns in Ottawa.  I consider that TPB was the primary cause of the delay in the cheque arriving in the hands of someone who was arranging Mrs McIlkenny’s transfer.
113. Using a similar timeline (but stripping out the unnecessary delays), I consider that by 6 December 2002, TPB should have been in a position to quote a transfer value within 10 days and issue the relevant forms to effect the transfer.  The transfer value at that time was £76,451.73 excluding the GMP (£102,763.81 including the GMP).  Had TPB originally completed form CA1886, they would have already received notification of the member’s GMP from NICO in 2000.  Alternatively, had TPB requested the GMP details at any time between August to October 2002, it is likely this information would have been available by the end of November 2002.

114. Option form TP68 could have been returned by 3 January 2003, with TPB authorising the transfer on 20 January and making the payment on 24 January.  Allowing 10 days for the cheque to arrive under cover of a letter, and then for Mrs McIlkenny to have requested payment by electronic transfer, it is likely the transfer value could have been wired on 11 February and received in Mrs McIlkenny’s RRSP on 21 February 2003.
115. In 2003, Mrs McIlkenny was only permitted to transfer her pension rights excluding the contracted‑out rights (i.e. GMP).  From 6 April 2005, the Contracted‑Out, Protected Rights and Safeguarded Rights (Transfer Payment) Amendment Regulations 2005 [SI 2005 / 555] came into force.  These Regulations allow GMPs to be transferred to an overseas arrangement from that date.  In view of this, I have decided to deal with the GMP issue in the most practical way.
116. Mrs McIlkenny confirmed in writing that she wanted her GMP to be transferred to her RRSP.  I therefore do not consider that she has suffered any injustice as a result of her GMP portion of the transfer being completed in June 2003 (instead of after April 2005).
117. Using the exchange rate on 21 February 2003, had Mrs McIlkenny’s non‑GMP transfer of £76,451.73 taken place then, it would have been converted to C$182,582.02.  Her funds were invested between three accounts, approximately cash (12.24%), fixed interest (43.88%) and equity (43.88%).  Allowing for income withdrawal payments and interest, the non‑cash assets would have equated to C$151,421 at the beginning of March 2003.
118. From the statements provided, I note that cash was withdrawn from the cash account, which was completely depleted by the end of August 2003.  The same level of income was withdrawn each time, apart from the final deduction.  Had the transfer taken place on 21 February 2003, Mrs McIlkenny would have depleted her cash account by 11 April 2003 based on the same level of withdrawal.  As a result, there is no single day on which a comparison of cash balances can be done, although my calculations take account of these deductions when assessing interest.  Clearly there are timing differences, however, I do not see that there has been any financial loss on the cash element, only on the interest it earned.  In reality, more money was drawn out of the RRSP than otherwise would have been taken, and Mrs McIlkenny has had the use of this money.
119. In comparison, her actual non‑GMP transfer of £83,399 (i.e. £106,429.76 less £27,250.72) equated to C$177,124 on 19 June.  Allowing for income withdrawal payments and interest, the amount would have been approximately C$167,097 at July 2003.  Of this amount, C$146,638 (i.e. 87.76%) would have been invested equally between the fixed interest and the equity‑related accounts.

120. Allowing for the investment return of 6.73% (fixed interest) and 6.47% (equities) between March and July 2003, the notional value of her non‑cash assets of C$151,421 would be approximately C$161,415 at 8 July 2003.  Thus, I quantify Mrs McIlkenny’s financial loss as C$14,777 at this time (i.e. C$161,415 less C$146,638).
121. Neither the financial loss of C$25,000 calculated by Mrs McIlkenny, nor TPB’s compensation figure of C$6,000 seems appropriate to me.  I find that Mrs McIlKenny’s financial loss was C$ 14,777 and make a suitable direction below.

DIRECTION
122. TPB is to obtain from BMO Nesbitt Burns Inc’s Wealth Management Division the investment returns respectively achieved on Mrs McIlkenny’s fixed interest account and equity‑related account for the period from 8 July 2003 to the present day.
123. Within 14 days of receiving the information from Nesbitt Burns, TPB is to calculate the present day financial loss by applying the average of the two rates to C$14,777. 
124. Within a further 14 days, TPB are to pay the calculated present day sum to BMO Nesbitt Burns Inc for application to Mrs McIlkenny’s Canadian RRSP.  The amount payable should be in Canadian Dollars, and the cost to DENI/TPB will be at whatever the prevailing exchange rate is at the date of settlement.
125. Within 28 days of this Determination, the DENI/TPB should further pay Mrs McIlkenny £200 sterling in respect of distress and inconvenience caused.
TONY KING

Pensions Ombudsman

18 March 2008
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