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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr I Bethune

	Scheme
	:
	BMS Harris & Dixon Insurance Brokers Limited Pension & Life Assurance Scheme (the Scheme)

	Respondents
	:
	The Standard Life Assurance Company (Standard Life), as former administrators of the Scheme 


MATTERS FOR DETERMINATION 
1. Mr Bethune claims that, in reliance on incorrect information from Standard Life, he left his employment and became a deferred member of the Scheme in the belief that he had secured a pension of two-thirds of his final pensionable salary and decided not to purchase Additional Voluntary Contributions (AVCs).  He claims that he should therefore be entitled to receive a pension of two-thirds of his final pensionable salary on his retirement.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES AND BOOKLET

3. Rule 6A of the Scheme Rules provides:

“6A. Pension on retirement at Normal Retirement Date
(1) On his retirement from the Service at Normal Retirement Date a Member shall be entitled to a pension of the amount specified in section (2) of this Rule.

(2) Subject to Rules 14A and 14B and to such other Rules as contain provisions affecting his entitlement to benefit the amount per annum of the pension referred to in section (1) of this Rule shall be calculated as follows –

(a) In relation to a Member who joined the Service before 1st January 1994 and who became a Member at their first opportunity – in accordance with the following table -

__________________________
Years of Pensionable Service

Pension expressed as 
Pensionable Salary


a fraction of Final
__________________________

1 to 14 inclusive



1/60th for each year


15




16/60ths)

16




18/60ths)

17




20/60ths)

18




22/60ths)

19




24/60ths)

20




26/60ths)

21




29/60ths)

22




32/60ths)

23




35/60ths)

24




38/60ths)

25 or more



40/60ths)


__________________________

(b) In relation to any other Member - one sixtieth of the Member’s Final Pensionable Salary multiplied by the number of years of his Pensionable Service.
(3) Any pension to which a Member is entitled to under this Rule shall be payable for the period commencing with his Normal Retirement Date and ending with the day he dies.”
4. Rule 11A of the Scheme Rules provides:

“11A. Termination of Pensionable Service
(1) This Rule applies to a Member who before his Normal Retirement Age ceases to be in Pensionable Service for any reason except his death and in respect of whom retirement benefits are not payable immediately under Rule 6B… 

(2) Subject to the provisions of this Rule and of such other Rules as contain provisions affecting his entitlement to benefit, a Member to whom this Rule applies shall be entitled to a pension of the amount per annum specified below payable for the period specified in section (3) of Rule 6A and on his survival to Normal Retirement Date he shall be deemed to retire at that date.  The amount of pension per annum will -
(a) in relation to a Member who joined the Service before 1 January 1994 and who became a Member at their first opportunity - be calculated in accordance with the following formula –

M
x
 P
where

N

M
is the Pensionable Service

N  
is the period commencing with the start of his Pensionable Service and ending with the day before his Normal Retirement Date;

and each of M and N is expressed in years, taking account of any fractional parts of a year and ignoring any years in excess of forty; and

P
is the amount per annum of the Member’s pension which would have been payable in terms of section (2) of Rule 6A on his retirement from the Service at Normal Retirement Date had he continued in Pensionable Service until that date.

………………”
5. A booklet entitled “Your Pension” distributed to employees of the Harris and Dixon Group (Scheme Booklet) provides:

“6. How is my pension calculated?
Your pension at normal retirement age is a proportion of your final pensionable salary, dependent on the number of years in pensionable service.

Basic Pension Formula
Your pension is calculated by multiplying:

One sixtieth of final pensionable salary by years and fractions of a year of pensionable service, if you have from one to fourteen years of pensionable service by normal retirement age; thereafter, by multiplying by an increasing number of 60ths per annum, in accordance with the table set out below, reaching 40/60ths after 25 years or more of pensionable service.  This means that on retirement at normal retirement age, after completing 25 years service, your pension will be equal to two thirds of your final pensionable salary.  Pensions are subject to maximum limits permitted by the Inland Revenue.”

………………

9. What happens if I resign?
………………

Deferred Pension
If you have completed two years’ pensionable service, you are entitled to a deferred pension.  This is a pension which is payable from your normal retirement age, calculated by the formula:

M/N x P

where  M 
is your pensionable service,

N
is the period commencing with the start of your pensionable Service and ending with your normal retirement age, and

P is the amount of pension you would have received at normal retirement age if you had continued to earn pension up to that date, but based on your final pensionable salary on the date you leave.

The amount calculated as above will be increased by the appropriate revaluation elements in accordance with legislative requirements.”

MATERIAL FACTS

6. Mr Bethune was born on 6 June 1956.  Mr Bethune was employed by Harris & Dixon Limited (the Company) from 1977 until June 2002.

7. In or about early July 1998, Mr Bethune attended a presentation on AVCs given by a Corporate Financial Planning Consultant from Standard Life.  Following that presentation, Mr Bethune sent a memorandum to Standard Life asking for confirmation on a specific point that had been made during the presentation.  He said,
“A member of the scheme becomes fully paid after 25 years service and will receive two thirds of his final salary at the age of 60.  Therefore if someone joins the scheme at the age of 21 and leaves at the age of 46 and has completed 25 years service he will receive two thirds of his final salary at the age of 46 when he is 60.  In addition we were told that this benefit is indexed between the age of 46 and 60 although he is no longer contributing to the scheme.

For example:-

Salary at 46 = £60,000.  Two thirds benefit at 60 = £40,000.  However this is indexed at say 2% (maximum 5%) per annum between 46 and 60 and therefore the actual benefit payable at the age of 60 is £52,779.  That is, £40,000 increased at say 2% per annum compound over 14 years.

Would you please confirm that this understanding is correct.”

8. The Corporate Financial Planning Consultant who had given the presentation replied to Mr Bethune by letter dated 16 July 1998 and said,
“The example shown in your memo of the 6th July is correct for somebody leaving Harris & Dixon, and therefore the pension scheme, at the age of 46 with 25 or more years service behind them. 

In the case of somebody reaching 25 years service at the age of 46 and remaining with Harris & Dixon until the age of 60 the situation would differ.  The individual would remain in the scheme until retirement and continue to make their relevant contribution (5% or 6% of salary).  At age 60 the final salary would then be calculated and used in determining the maximum pension benefits.  The advantage of this route is that salary would tend to rise more quickly than the prevailing rate of inflation.”

9. Mr Bethune left the employment of the Company in June 2002, at which time he was 46 years of age and had completed 25 years of service with the Company.  At the time of his departure from the Company, his salary was £72,500.  
10. Mr Bethune commenced employment with a new company on 29 June 2002, with a starting salary of £94,000.  His new employer’s pension scheme is a money purchase scheme which requires Mr Bethune, as he is aged 50 or over, to make contributions of 5% of his pensionable salary and requires his employer to make contributions of 12%.
11. On 25 March 2003, the Chairman of the Trustees of the Scheme (the Chairman) wrote to Standard Life.  He said that he had been advised that the 1998 correspondence between Mr Bethune and the Corporate Financial Planning Consultant of Standard Life did not correctly reflect the benefits available to an early leaver, and that Mr Bethune’s calculation would breach Inland Revenue requirements for maximum pension benefits.  The Chairman said that, in Mr Bethune’s case, using the correct formula for determining maximum pension benefits for a member who has left pensionable service before normal retirement date would mean a substantial reduction in the pension Mr Bethune expected.  The Chairman’s letter was not prompted by any action by Mr Bethune who had not raised the issue again after his 1998 correspondence with Standard Life.
12. The response from Standard Life to the Chairman on 22 May 2003 said that the information in the Corporate Financial Planning Consultant’s letter of 16 July 1998 was incorrect and asked the Chairman to pass Standard Life’s apologies onto Mr Bethune.  Standard Life said that the 16 July 1998 letter may have caused a loss of expectation to Mr Bethune, but not any actual financial loss.  Standard Life did not offer any compensation to Mr Bethune.

13. On 12 September 2003, the Chairman sent a notice to members who had joined the Scheme before 1 January 1994, including Mr Bethune, explaining how pension benefits were calculated at normal retirement age in a number of different scenarios.  The notice included:

“If you leave service before your Normal Retirement Age and have completed two years pensionable service, you are entitled to a deferred pension.  This is a pension which is payable from your Normal Retirement Age, based on service and salary to date.  It is calculated by the formula:

M/N x P

Where 
   M
is your Pensionable Service to date of leaving,

   N  
is the period commencing with the start of your Pensionable Service and ending with your Normal Retirement Age, and

   P
is the amount of pension you would have received at Normal Retirement Age if you had continued to earn pension up to that date, but based on your Final Pensionable Salary on the date you leave.

The amount calculated as above will be increased by the appropriate revaluation elements in accordance with legislative requirements between leaving and retirement.

There may also be the possibility to early retire from the scheme, when your pension will be based on the M/N x P formula above but may then be reduced for its early payment.”

14. After receiving the Chairman’s notice, Mr Bethune wrote to the Trustees on 23 September 2003 expressing concern and referring to his 1998 correspondence with Standard Life.  He said he had been advised not to make AVCs as he would be fully funded after 25 years service and was already close to that position.  
15. At the Trustees’ suggestion, Mr Bethune wrote to Standard Life on 24 October 2003.  Mr Bethune told Standard Life that the information they had given him had affected his entire financial planning over the preceding six years and the employment decision he had made.  Mr Bethune asked Standard Life what action it proposed to take.

16. In its reply of 5 December 2003, Standard Life said there was no doubt that the information contained in its Corporate Financial Planning Consultant’s letter of 16 July 1998 was incorrect and asked Mr Bethune to accept its “sincere apologies for this error”.  Standard Life also accepted that the 16 July 1998 letter had caused a loss of expectation to Mr Bethune, but did not agree that he had suffered any actual financial loss as a result because he would still receive the  benefit from the Scheme to which he was entitled  It said the loss Mr Bethune may have suffered in relation to not making AVC payments was more difficult to assess, but again concluded that the information in the 16 July 1998 letter had not caused Mr Bethune an actual financial loss.  While Standard Life did not uphold his complaint, it offered him £250 to compensate him for any distress and inconvenience caused.

17. In his response of 4 February 2004, Mr Bethune said that he had been caused considerable stress and financial loss in expectation of the pension he was due to receive from the Scheme at 60 years of age, which was some 40% less than what Standard Life had advised him.  He said that he had most certainly lost out financially due to the written advice he was given and again asked Standard Life what it was prepared to do. 

18. Not having received a response to his letter, Mr Bethune contacted the Pensions Advisory Service (TPAS) on 19 April 2005 and it wrote to Standard Life on his behalf.  Standard Life said there was no record of Mr Bethune’s 4 February 2004 letter having been received by it, but in any case it did not think that Mr Bethune’s letter raised any new issues.  Standard Life said that while it regretted that Mr Bethune was given incorrect information, the fact remained that he had only suffered a loss of expectation.

19. Mr Bethune remained dissatisfied and complained to me.

SUBMISSIONS

20. Mr Bethune says:

20.1. Standard Life should honour what they promised.

20.2. There is a conflict between what is said on page eight of the Scheme booklet, which shows that after 25 years service a member will receive 40/60ths of final pensionable salary, and that expressed on page 14 [regarding payment of a deferred pension].

20.3. Page one of the Scheme booklet says that the Scheme is administered by “Harris & Dixon Limited on behalf of the Trustees, together with the Standard Life Assurance Company who also make the investments underlying the Scheme, provide actuarial valuations and give expert advice”.  It was that expert advice that he sought in his memorandum of 6 July 1998.

20.4. At the time he attended the presentation by Standard Life he was not thinking he would leave the Company.

20.5. He was clearly told by Standard Life that he would receive a pension equal to two thirds of his final salary on leaving the employment of the Company, indexed between the date he left and the date he would receive the pension at age 60.  He says that advice led him to refrain from paying AVCs and to make a decision on changing employers.  Mr Bethune says it has affected his retirement plans as he has effectively lost 37.5 per cent of the pension he was expecting at age 60 from the Scheme.

20.6. He recalls considering AVCs but believed that since he would be fully funded that would not be necessary.  Based on the written confirmation he received from Standard Life, he says he had no need to discuss AVCs with anyone else so did not seek any further advice on it.  He would have considered paying AVCs of around £250 per month or £3,000 per annum from 1998 onwards.

20.7. Since becoming aware of the problem with the Scheme in 2003, he has contributed £3,000 per year to cash ISAs for both himself and his wife.  But it is not at the 40 per cent advantage that pension contributions bring.
20.8. A key part of his decision to leave the employ of the Company was that he was fully funded on his final salary pension and that it was not at risk.  In view of Standard Life’s changed position, he may not have resigned at all; why, he asks, would he sacrifice his membership of a final salary scheme to join his new employer’s money purchase scheme, despite an increased salary.  He also would have discussed in more details the pension offered at his new employer, including whether to make additional contributions as part of their salary package.

20.9. If he had remained at the Company, Mr Bethune estimates that the value of his pension in 2006 would have been £55,391 per annum (based on an annual salary in 2006 of £83,927, assuming he received a 5 per cent compound pay rise each year).  The amount he would now receive given the revised position of Standard Life would be £29,906 per annum, calculated as two-thirds of his final salary of £72,500 multiplied by his period of service (25 years) over his potential period of service (40 years).  He says that he has lost 40 per cent of the pension he would have expected at retirement at age 60.
20.10. He has no intention of working until age 65.  He opted for a retirement age of 60 under the Scheme and that remains the latest age by which he intends to retire.

20.11. At the very least, he is due compensation from Standard Life for their gross error and the anxiety it has caused him in planning his whole financial future, which is substantially higher than the £500 offered by Standard Life.

21. Standard Life says that it accepts and regrets that Mr Bethune was provided with incorrect information in 1998 about the calculation of a member’s deferred pension on leaving the Scheme early.  However, it does not agree that Mr Bethune suffered a financial loss as a result of being given incorrect information, only a loss of expectation, and that at retirement he will receive the correct benefits he is entitled to, calculated in accordance with the Scheme rules.  In this regard, Standard Life submits:

21.1. The basis of calculating the actual benefits that a deferred member is entitled to on leaving the Scheme early is clearly outlined in the members’ booklet.  The basis is different to that in the 16 July 1998 letter.  This should have at least led Mr Bethune to question the information given by its Corporate Financial Planning Consultant in 1998.

21.2. Mr Bethune remained an active member of the Scheme until June 2002.  This is almost a further four years after receiving the incorrect information from its Corporate Financial Planning Consultant.  Due to the time that had elapsed since receiving the information, it would be reasonable to assume that Mr Bethune would seek further clarification of this point, from either the trustees or the administrators of the Scheme before actually leaving service.

21.3. The pension shown on Mr Bethune’s deferred benefit statement, provided to him after he left service in June 2002, bears no resemblance to what he claims his understanding of his deferred pension would be (two-thirds of final salary at date of leaving, with annual increases between date of leaving and age 60).  However, he did not challenge this at that time.

21.4. Its Corporate Financial Planning Consultant only provided information to Mr Bethune; he was not giving advice on leaving the Scheme early.

21.5. Mr Bethune did not simply leave the Scheme; he left the employment of the Company.  Standard Life would imagine that he would have weighed up a number of factors in that decision, not merely his potential pension rights, especially as he was only 46 at the time.

22. In relation to Mr Bethune’s assertion that he lost the opportunity to make AVCs, Standard Life says:

22.1. It is unlikely that Mr Bethune would have known in 1998 that he would be leaving the Scheme some four years later.  Therefore, there may have been no identifiable need highlighted in 1998 for making AVCs.

22.2. Although Mr Bethune has not made AVC payments, this is presumably still an option open to him as he has several years before reaching retirement age.

22.3. Mr Bethune has had the use of the funds that he did not invest in AVCs.

CONCLUSIONS

23. There is no doubt that Mr Bethune was given incorrect information about his pension entitlement by Standard Life in the 16 July 1998 letter.  That was clearly maladministration.  
24. As a matter of law, Mr Bethune is not entitled to the higher benefits stated in his 1998 correspondence with Standard Life.  His entitlement, as Standard Life has said, is to the benefits calculated in accordance with the rules of the scheme.  
25. Mr Bethune submits that injustice was caused to him because, in reliance on the incorrect information given to him in 1998, he changed his employment and made the decision not to purchase AVCs to supplement his pension.  Standard Life argues that because the calculation of pension benefits in the Scheme Booklet is different to what Mr Bethune was told by it in 1998, Mr Bethune should have at least questioned the difference.  While not referring to that difference, Mr Bethune did take the positive step, after the presentation, of seeking confirmation from Standard Life of what he had been told there.  I consider it was reasonable, at that time, for Mr Bethune to have relied on the information which was confirmed in Standard Life’s letter of 16 July 1998. That leads on a question as to whether such reliance has been to his detriment.
26. Standard Life says that Mr Bethune has had the use of the funds that he did not invest in AVCs.  That is correct.  I have noted that while Mr Bethune has made some other investments he has not chosen to make any AVCs. While Mr Bethune’s payments into ISAs from the time he was first advised that he had been given incorrect information evidences that he had the means of making AVCs in the amount he asserts, I am not convinced that in fact he would have made AVCs from the time of the 1998 presentation rather than some other form of investment.    

27. To be entitled to benefits of two-thirds of his final pensionable salary, Mr Bethune would have needed to stay in the employment of the Company, and therefore be an active member of the Scheme, until his normal retirement date, some 18 years from the time he attended Standard Life’s presentation in 1998.    His salary with his new employer was £21,500 more than that which he received from the Company, an increase in pay of almost 30 per cent. I find it hard to accept an argument that, in order to protect his pension he would have remained with the Company on a lower salary.  
28. Assuming that Mr Bethune would have received salary increases of 3% per annum had he remained with the Company from 2002 until he retired in 2016, he would have received a total salary in that time of £1,238,759.  Using that same assumption, his final salary in 2016 would have been £106, 469, so his pension in the first year of his retirement would have been two-thirds of that final salary which equals £70,979.  Again, assuming annual increases of 2.5%, the total amount of pension that Mr Bethune would have received from the Scheme until the age of 79 (his current life expectancy) would be £1,699,672.  The total income Mr Bethune would therefore have received from the Company and the Scheme would thus be £2,938,430.

29. Mr Bethune has provided me with details of the salary increases he has received from his new employer from 2002 to 2006.  Working on the assumption that he will continue to receive salary increases of 3% per annum from 2006 until his normal retirement age under his new employer’s pension scheme in 2021, Mr Bethune would receive a total of £2,375,633.  Mr Bethune will have contributions amounting £414,294 in the new Employer’s money purchase scheme available to purchase an annuity when he retires in 2021.  Without taking account of the likely additional investment returns (but equally not taking account of future inflation on the fund value) such a sum, if used today could be expected to purchase a joint life annuity escalating at RPI of £17,627 per annum for a man at this new scheme’s retirement age of 65.  Adding the likely pension which would be payable to him under that kind of arrangement to the salary he would have earned prior to his retirement until 2035, and taking account of the deferred benefit which will be available to him from the Scheme leads me to conclude that Mr Bethune will be better off financially over the remainder of his lifetime having changed employment in 2002.

30. If Mr Bethune retires at age 60 then using the same assumptions as in paragraph 29, Mr Bethune could receive a total of £1,618,606 in salary from his new employer up until age 60.  The value of his fund in the pension scheme would then be £285,600 (without taking account of the likely additional investment returns), which could currently purchase a joint life annuity escalating at RPI of £10,398 per annum for a man at age 60.  When I add the amount of that pension until 2035 to both the salary Mr Bethune could earn prior to his retirement and the deferred benefit available to him from the Scheme, he would be some £8,000 worse off than had he not changed employment in 2002.  
31. While I note that Mr Bethune says that the error by Standard Life “had affected his entire financial planning” over the six years prior to October 2003 there seems to me to have been scope over the succeeding period to his final retirement for Mr Bethune to make such additional contributions as he judges appropriate to increase the pension otherwise available to him in retirement.
32. All in all I have concluded that the maladministration by Standard Life has not caused injustice to Mr Bethune other than the distress and inconvenience for which £500 has been offered.  I direct that such a sum should be paid to him within 28 days of this determination..
DAVID LAVERICK

Pensions Ombudsman

27 July 2007

- 1 -


