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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mrs A D’Angelo

Scheme
:
Local Government Pension Scheme (the Scheme)

Respondent 
:
Cambridgeshire County Council (the Council)

MATTERS FOR DETERMINATION
1. Mrs D’Angelo complains that the Council has wrongly refused to grant her ill health early retirement benefits. She also complains that the Council failed to deal with her application in a timely manner.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

3. The Local Government Pension Scheme is governed by the Local Government Pension Scheme Regulations 1997 (“the Regulations”).

4. Regulation 26 governs ill-health retirement and states (as relevant):

“(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant”.

(5) In paragraph (1)- 

"comparable employment" means employment in which, when compared with the member's employment –

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means incapable until, at the earliest, the member’s 65th birthday.”

5. Regulation 97 governs first instance decisions and states:

“(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided –

(a)
in the case of a person entitled to a pension credit or a pension credit member … …, and 

(b)
in any other case, by the Scheme employer who last employed him.

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

(14)
In paragraph (9) –

(a) "permanently incapable" has the meaning given by regulation 26 (5); and 

(b) “qualified in occupational health medicine" means- 

(i) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in a EEA State; and for the purposes of this definition, “competent authority” has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or being an Associate, a Member, or

(ii) being an Associate, a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State”.

MATERIAL FACTS

6. Mrs D’Angelo was employed by the Council as a part-time Home Care Assistant until 8 October 1999, when she commenced a period of sickness absence which, she says, was caused by a work-related accident that occurred in 1997. She has not been able to return to her position as a Home Care Assistant since. 

7. Since 1997, she has been employed by Royal SunAlliance on a part-time basis, working 27.5 hours per week in an administrative role.

8. On 4 August 2000, the Council asked Mrs D’Angelo to attend an appointment with their Occupational Health Advisors, MK Occupational Health Ltd (MK), to ascertain when she might be in a position to return to work. 

9. Dr Simons, a Medical Advisor employed by MK, examined Mrs D’Angelo on 18 September 2000. He reported to the Council on 27 September that:

9.1. Mrs D’Angelo suffered from increasingly severe back pain, which would preclude her from returning to work as a Home Care Assistant. 

9.2. She could consider alternative duties, which would avoid bending, stretching or heavy lifting and that administrative duties would seem ideal.

9.3. She had been seen by her GP and was waiting for an appointment for a formal review by a hospital specialist.

9.4. A more detailed prognosis of her condition would be given once a report from her GP was obtained.

9.5. He would review her again in three months if the situation remained unresolved.

10. The report from Mrs D’Angelo’s GP confirmed that her back problem had persisted for some months and that she was receiving treatment for pain management. It stated that she had been able to return to her part-time job with Royal & SunAlliance, but it had not been possible for her to return to the more manual job with the Council. He advised that her case had been referred back to a consultant orthopaedic surgeon and she was currently awaiting a NHS appointment.

11. On 1 November 2000, Dr Simons advised the Council that they should take steps to find Mrs D’Angelo suitable alternative work on a temporary basis until she had her NHS appointment, and that, if the situation persisted, she might “fall within the auspices of the Disability Discrimination Act”.

12. The Council wrote to Dr Simons on 22 March 2001, advising him that they had been unable to find Mrs D’Angelo any suitable alternative work. They asked whether she would now fall within the auspices of the Disability Discrimination Act, or if it was ever likely that she would be able to return to her position as a Home Care Assistant. 

13. Dr Simons replied, on 4 April 2001, that Mrs D’Angelo did now fulfil the criteria for classification as disabled (as defined by the Disability Discrimination Act 1995). He said he was unable to advise whether her condition was permanent but the review by the consultant orthopaedic surgeon would enable a stronger prognosis to be provided.

14. Mrs D’Angelo met with the NHS consultant orthopaedic surgeon, Mr Lewis, at Edith Cavell Hospital on 15 May 2001. Mr Lewis reported that:

14.1. Mrs D’Angelo was suffering from a long history of back pain.

14.2. The main symptoms arose from low lumbar facet joint pain, exacerbated by hyperextension. 

14.3. The Radiographer reported an x-ray of the lumbar region in November 1999 as normal.

14.4. She had various treatments including Physiotherapy with little effect.

14.5. There was no evidence of disc prolapse and symptoms did not warrant surgery but he recommended a treatment of Celbrex and a facet joint injection of the lumbar spine.

15. On 29 January 2002, Dr Simons wrote to Mr Lewis asking for his opinion on whether Mrs D’Angelo’s condition was permanent and whether or not all therapeutic avenues had been exhausted. Mr Lewis replied that, although Mrs D’Angelo was suffering from mild hypertrophy of the apophyseal joints L3/4 and L4/5, caused by minor facet osteoarthritis of the lower lumbar spine, not all therapeutic avenues had been exhausted. He said that Mrs D’Angelo did not have a problem that needed or required surgery but she still needed to consider facet joint injections. 

16. Mrs D’Angelo wrote to the hospital on 12 February 2002:

“Social Services are currently looking to retire me on ill health grounds as I have been unable to go back to being a Home Care Assistant since October ’99 and I had a back injury from work approx 2-3 years prior to this also”.

“I would like for Mr Lewis to comment on the likelihood of ever returning to THIS work and if possible to confirm it is NOT possible. I have been left in limbo since 1999 by social services and would like this matter resolved as a matter of urgency – if I am not retired from this position on ill health grounds I may commence private action against the county council, however I have limited time left to do this”.

17. Mrs D’Angelo wrote to the hospital again, on 19 March 2002, complaining about the length of time it was taking for Mr Lewis to respond to her queries. Mr Lewis responded on 14 April 2002:

“I think it would be premature to say you need permanent retirement from being a home care assistant on the grounds of ill health, even before you have had treatment by facet joint injections from Dr Robertshaw. I therefore cannot “confirm it is not possible…of ever returning to THIS work”.

Mr Lewis forwarded a copy of his letter to Dr Simons. 

18. Dr Simons wrote to the Council on 11 June 2002, advising that Mrs D’Angelo’s specialist had confirmed she did not meet the criteria for ill health retirement. He recommended that the Council either ‘wait and see’ how her condition progressed or redeploy her.

19. The Council wrote to Mrs D’Angelo, on 3 September 2002, concerning her sickness absence and possible redeployment. Their letter contained the following:

“MK Occupational Health 

As you will see from the report dated 11 June 2002, MK Occupational Health have advised that all therapeutic avenues have not been exhausted, which means there is some expectation of you making a recovery in time. He (Dr Simons) further advises that you do not meet the criteria for ill health retirement, this is because your condition is likely to improve and there is no evidence to support your inability to undertake any type of work”.

“Redeployment

We have previously discussed the options of redeploying you to alternative duties as recommended by MKOH, this would be for your 10 core hours. During our telephone conversations you have stated that it would not be worth your while to do this and there are limitations to the hours you are able to work given your part time post in Peterborough. Please let me know if you wish to pursue this option.

As you are aware MKOH have stated since September 2000 that redeployment would be appropriate and that you could undertake administrative duties or work not involving lifting or bending.

You have so far indicated that you do not wish to be redeployed and are unwilling to return to employment with the Council, given this I would advise that it is to be our intention to give you notice and terminate your employment with the Council within the next 5 days”.

20. Mrs D’Angelo replied on 6 September 2002 that:

20.1. She would like to have a second medical opinion due to a clash with Mr Lewis, caused by her daring to question him over the time scale taken to compile his report.

20.2. A copy of Mr Lewis’ report was forwarded to Dr Simons without her consent.

20.3. She would consider redeployment on a ‘full-time’ basis if a suitable position became available.

20.4. She would like to challenge the policy booklet regarding the wording of ‘permanently incapable’ and “comparable employment”.

20.5. There was no other job comparable to Home Care Assistant other than Nursing.

21. The Council responded that:

21.1. Any dissatisfaction with Mr Lewis was a private matter and nothing to do with the Council.

21.2. The request for a second medical opinion was entirely a personal matter. The Council was not requesting a second opinion and any associated costs would be her responsibility.

21.3. Redeployment would only be for her contractual entitlement of 10 core hours per week and not on a full-time basis.

21.4. For a member of the LGPS to retire on ill-health grounds they must be ‘permanently incapable of discharging efficiently the duties of that employment or any other comparable employment’. An independent medical practitioner who is qualified in occupational health medicine must certify the ill health.

21.5. Whether a job was comparable was a management decision, taking into account transferable skills, in Mrs D’Angelo’s case, her administrative skills.

22. Mrs D’Angelo wrote to the Council, on 17 September 2002, to complain about the decision not to award her an ill health pension. She referred to her ‘clash’ with Mr Lewis saying that this had fettered his decision, and again challenged the pension wording of “comparable employment”.

23. The Council replied, on 20 September 2002, saying that her case would be passed to an Independent Medical Advisor for them to consider and certify whether or not she met the criteria for retirement on the grounds of permanent ill health. The letter set out the Regulations (detailed above) under which her case would be considered.  

24. The Independent Medical Advisor appointed to review Mrs D’Angelo’s case, Dr Stewart, advised the Council, on 16 January 2003, that Mrs D’Angelo did not meet the criteria for ill health retirement as there was a good chance of her recovery to fitness. 

25. The Council wrote to Mrs D’Angelo, on 28 January 2003, concerning redeployment.  They said they would undertake a skills audit based on her experience and provide copies of any advertisements for jobs which they considered would be appropriate.  They said that, if MK were not able to sign a certificate of permanent incapacity (form PEN10), they would terminate her employment on the grounds of ill health.

26. Mrs D’Angelo met a representative of the Council, on 11 February 2003, to discuss her medical condition and possible redeployment.  Her skills and experience were assessed, including those of her post at Royal SunAlliance.  Mrs D’Angelo said that she would be willing to consider part-time posts with between 18.5 and 32.5 hours that were located within 30 minutes drive from her home.

27. On 18 February 2003, Dr Stewart completed the form PEN 10, which stated:

“I hereby certify that, in my opinion, the above named person IS NOT permanently incapable (2) of discharging efficiently the duties of his/her employment or any other comparable employment (3) with his/her employer because of ill health or infirmity of mind or body”.

28. The Council wrote to Mrs D’Angelo, on 18 March 2003, informing her that her ill health application had been unsuccessful and that her employment would be terminated on 18 June 2003, due to ill health.

29. Mrs D’Angelo wrote to the Council, on 9 June 2003, to appeal against the decision and asked for her complaint to be considered under the Scheme’s formal Internal Dispute Resolution Procedure (IDRP). After some considerable delays on the part of the Council, they issued their Stage 1 response on 27 May 2004, rejecting her complaint on the grounds that the independent medical practitioner had concluded that she did not meet the criteria for ill health retirement. 

30. Mrs D’Angelo appealed to the Office of the Deputy Prime Minister (ODPM), on 12 June 2004, saying that:

30.1. The Council failed to adhere to its own appeal procedure.

30.2. The independent medical review only consisted of a review of her case papers and she was not actually examined. 

30.3. Mr Lewis was prejudiced against her because she challenged him regarding the delays in producing his report.

30.4. The information on the PEN 10 form and the Member’s Scheme Handbook was ambiguous with regards to the definition of “comparable employment”.

30.5. She considered herself to be disabled and unable to carry out any other comparable employment.

30.6. No other employment was “comparable” to a Home Care Assistant.

31. On 15 September 2004, the ODPM concluded, under Stage 2 of the IDRP, that:

31.1. The Council had failed to give proper consideration to Mrs D’Angelo’s application for ill health retirement.

31.2. The question of how a registered medical practitioner assessed an individual against the requirements of the Regulations was a matter for their professional judgement and competence.

31.3. The Secretary of State had no powers over how a medical practitioner provided their reports.

31.4. Regulation 27(5) provided the definition of “comparable employment”.  The Secretary of State took the view that any comparable employment with the Council must be one that existed within that Authority and could be offered at the time retirement was being considered.

31.5. The Council had not provided any evidence to show that Mrs D’Angelo was offered comparable employment.

31.6. Dr Stewart gave his medical opinion five months before the cessation of Mrs D’Angelo’s employment and it was unreasonable for the Council to assume that her medical condition would be the same at the time her employment ceased.

31.7. Dr Simons advised the Council on a number of occasions about the management of Mrs D’Angelo’s ill health prior to the her termination of appointment. The Secretary of State found that Dr Simons could not be regarded as independent within the meaning of the Regulations as he was open to the charge of acting as the Council’s representative.

31.8. Mr Lewis was not appropriately qualified to give his opinion as required by the Regulations.

31.9. Mrs D’Angelo’s case should be referred back to Dr Stewart, for an opinion on whether, at the date she ceased employment, she was permanently incapable of discharging efficiently the duties of a Home Care Assistant because of ill health.

32. In 2004, the Council replaced their Occupational Health Advisors (MK) with Heales Medical Ltd (HM). Dr White, an Occupational Physician for HM, was asked to review Mrs D’Angelo’s case and a chiropractic assessment of Mrs D’Angelo’s back was undertaken. 

33. On 14 December 2004, Dr White reported to the Council that Mrs D’Angelo was currently employed in an administrative role with an insurance office in Cambridge (sic) and was managing 30 hours per week, but she might be able to manage more if this were available. He said that she still did not meet the criteria for ill-health retirement because she was only 41 years old, had a treatable condition, and was currently gainfully and appropriately employed. He concluded that, if a post similar to the one in which she was currently employed were to become available within the Council, she would be fit to do this.

34. On 15 April 2005, Mrs D’Angelo’s GP wrote to HM:

“I can confirm that she (Mrs D’Angelo) continues to suffer long term problems with her chronic low back ache, which quite clearly dates from the time of her original injury… She has undergone several x-rays and an MRI scan in September 2001 confirmed mild hypertrophy of the apophyseal joint at L3/4 L4/5 and small bulging annulus at L3/4 L4/5. At the present time it is just encouraging Mrs D’Angelo to keep as active as she possibly can. There is no prospect of surgical intervention and she is resigned to limit herself to the job that she is doing, although that is not without difficulty. I don’t think there is any prospect of her ever entering a profession again where there is any element of lifting at all”. 

35. The Council wrote to Mrs D’Angelo, on 1 June 2005, advising her that her application had been rejected. They said the main reasons were that she had a treatable condition and there was a strong possibility it could be resolved before her Normal Retirement Age.

36. Dr White completed a PEN11A form (previously PEN10) on 9 June 2005 certifying that Mrs D’Angelo was not permanently incapable by reason of ill health or infirmity of discharging efficiently her duties of her former employment.

SUBMISSIONS

37. The Council submit that:

37.1. They have twice sought a certificate from a suitable independent doctor as to whether Mrs D’Angelo was permanently incapable of discharging her duties or that of comparable employment. In both cases the doctors have concluded that she does not meet these criteria and the Council cannot pay an ill-health pension without this certificate.

38. Mrs D’Angelo says:

38.1. The two doctors who examined her both said it would be unwise for her to return to work in her previous role.

38.2. She would reiterate the use of the word ‘comparable’ and considers she is unable to carry out any comparable employment.

38.3. Dr Stewart never physically examined her and he should not have made an assessment of her case based on the paper files of Dr Simons, when Dr Simons was not considered independent.

CONCLUSIONS

39. In order to be entitled to a pension under Regulation 27, Mrs D’Angelo has to be permanently incapable of discharging efficiently the duties of her employment, or a comparable employment, because of ill-health or infirmity of mind or body. The Regulations provide definitions of ‘permanently incapable’ and ‘comparable employment’ (see paragraph 4 above). 

40. It does not follow that, because an employee is dismissed from a particular job on grounds of lack of capability, that he or she is permanently incapable or otherwise and thus meets the criteria for payment of a pension based on ill health retirement.  Such a dismissal can, for example, take place where the condition is not regarded as permanent.

41. Mrs D’Angelo strongly contests the meaning of “comparable employment”, and has repeatedly stated that there is no employment comparable to that of a Home Care Assistant.

42. The Regulations do not require any alternative employment to actually be available. The test is whether the member is capable of performing the duties of the employment, not whether the employment is actually available. Thus, the Council do not need to show that they had offered Mrs D’Angelo any comparable employment, only that there were jobs within the authority, of a comparable nature to her usual occupation, which she was capable of doing. That is what the Council has done.

43. The decision as to whether Mrs D’Angelo satisfied the requirements of the Regulations was for the Council to make in the first instance, having sought the opinion of an independent medical adviser. The Regulations specify which doctors can act in that capacity (see paragraph 5 above).

44. Dr Simons, on behalf of MK, sought the independent opinion of Mrs D’Angelo’s NHS consultant orthopaedic surgeon, Mr Lewis. However as the Secretary of State noted at stage two of the IDRP, Mr Lewis was not appropriately qualified to give his opinion, as required by the Regulations. I take the same view.

45. Mrs D’Angelo feels that Mr Lewis prejudiced her case because she challenged him regarding the delays in producing his report. However, I have no jurisdiction and am not qualified to consider the basis of a medical practitioner’s report and shall not do so here.

46. Following Mrs D’Angelo’s appeal, the Council, via Dr Simons, sought further medical opinion from Dr Stewart.  Both Dr Simons and Dr Stewart hold the relevant qualification required by Regulation 97(14)(b) to provide the necessary medical opinion and certificate. 

47. Mrs D’Angelo says that it was inappropriate for Dr Stewart to make an assessment of her case when he did not examine her in person, and based his decision solely on the paper records compiled by Dr Simons.  As I have already stated, I have no jurisdiction, nor am I qualified, to question how a registered medical practitioner assesses an individual’s case.  That is a matter for their professional judgement and competence.

48. However, Dr Stewart did give his opinion five months before Mrs D’Angelo’s employment was terminated. It was unreasonable for the Council to assume, when deciding to terminate her employment, that Mrs D’Angelo’s medical condition remained unchanged during those five months.

49. I, like the ODPM, also have doubts as to whether Dr Simons can be regarded as “independent”, as he had already advised the Council on Mrs D’Angelo’s medical condition, and the Council used that advice in their decision‑making process.  However, the appeal procedure meant that appropriate medical advice was given by a third person (Dr White) who did not have that connection and thus rectified any hint of unfairness that there may have been in relying on Dr Simons’ opinion.  In saying this, I am not seeking to doubt Dr Simons’ good faith, but do feel that there could be a perception of a lack of objectivity where the opinion as to whether a person meets the criteria for the award of an ill health pension, comes from a doctor who has provided advice which the Council used to decide on whether Mrs D’Angelo’s employment should be terminated.

50. The advice from Dr Simons and Dr White was that Mrs D’Angelo’s condition was not permanent, as defined under the Regulations, and thus ill health early retirement was not appropriate.  Given that, upon reviewing Mrs D’Angelo’s case, both doctors reached the same conclusion, as indeed did Dr Stewart, I see no cause for criticising the Council’s decision. 

51. There were however substantial delays on the part of the Council in dealing with Mrs D’Angelo’s case, particularly her Stage 1 IDRP appeal.  She submitted her appeal on 9 June 2003, but the Council took no action for 11 months, and it was not until 27 May 2004, that Mrs D’Angelo received the Stage 1 decision.  It is unacceptable that Mrs D’Angelo had to wait for nearly a year for a decision under Stage 1 of the IDRP.  That period of delay amounted to maladministration by the Council and I uphold the complaint that they failed to deal with the matter in a proper and timely manner.

52. As a result of the additional distress and inconvenience caused to Mrs D’Angelo by the Council’s delays in considering her application I make the following direction.

DIRECTION

53. Within 28 days of the date of this determination the Council shall pay the Applicant the sum of £100.

CHARLIE GORDON

Deputy Pensions Ombudsman

21 August 2006
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