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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Edwards

	Scheme
	:
	NHS Pension Scheme 

	Respondent
	:
	NHS Pensions Agency (as Scheme Manager) (the Agency) (now part of the NHS Business Services Authority)


MATTERS FOR DETERMINATION (dated 11 September 2005)

1. Mr Edwards says that he has wrongly been refused ill health early retirement (IHER).  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr Edwards’ application named both the Agency and his former Employer, West Midlands Ambulance NHS Trust (the Trust) as respondents.  Decisions as to IHER fall to the Agency and Mr Edwards withdrew his application as against the Trust.  

RELEVANT PROVISIONS

4. The Scheme is statutory and is governed by the NHS Pension Scheme Regulations 1995.  Regulation E2 states:

“A member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation.”
MATERIAL FACTS

5. Mr Edwards was born on 4 December 1950.  He was employed by the Trust as a Senior Patient Transport Services Operations Centre Assistant.  
6. Mr Edwards applied for IHER on 7 July 2003.  He had been absent from work since 7 April 2003 suffering from back pain.  That had followed an earlier period of absence from work during the summer of 2002, following which Mr Edwards returned to work in October 200”.  He was then absent again for 6 days in January 2003, followed by several weeks’ absence from 28 January 2003.  Overall Mr Edwards’ back problems dated back some 12 years.    
7. Mr Edwards attended a meeting with the Trust on 1 August 2003 to discuss his absence from work.  It was decided to review his position in September 2003.

8. His application for IHER was rejected on 10 September 2003.  After exhausting the three stage appeals procedure Mr Edwards made his application here.  By then, Mr Edwards’ employment had been terminated, Mr Edwards having applied for, and been granted, voluntary early retirement.  

9. A considerable amount of medical evidence has been obtained and considered during the application and appeals process.  A summary of the various medical reports appears below.  

MEDICAL EVIDENCE
Mr Edwards’ application for IHER

10. Part C of Mr Edwards’ IHER application form was completed by his GP.  The GP stated that Mr Edwards had mechanical low back pain due to osteoarthritis and was unable to sit at his desk due to back pain.  Physiotherapy had been undertaken but had not assisted.  The GP described Mr Edwards’ condition as ongoing and degenerative and he answered in the affirmative the question as to whether Mr Edwards was permanently incapable of discharging the duties of his current employment.  He gave the name of Mr Edwards’ consultant orthopaedic surgeon.    The Agency obtained a report from that consultant but I have not seen a copy.  
11. The letter from Schlumberger (medical advisers to the Agency) rejecting Mr Edwards’ application for IHER said that the Scheme’s Medical Adviser (SMA) did not accept that Mr Edwards was permanently incapable of efficiently discharging the duties of his employment.  The SMA referred to mechanical back pain, which had been present for a number of years, the symptoms of which fluctuated in severity and continued:
“He has had physiotherapy for his symptoms without sustained benefit.  He is on no medication.  He has had no specialist referrals since August 2002, when his symptoms were stated to be improving.  Symptoms of such severity that early retirement is contemplated would merit further referral and specialist advice either from an orthopaedic clinic or a pain management specialist.  It is likely that with appropriate pain relief his symptoms of back discomfort would improve.  

The medical evidence does not indicate that his symptoms are so severe that he is no longer able to do a sedentary job.  Current medical advice is that remaining at work is beneficial for sufferers of back pain and unless there is evidence of significant underlying pathology or the nature of the work is physically demanding stopping work is inappropriate.  

It is not possible to accept the permanency of his symptoms, it is therefore advised that the medical criteria for [IHER] are not met.”

Mr Edwards’ first appeal

12. Mr Edwards requested that his consultant (a different consultant to the one who had earlier supplied a report) be contacted.  The SMA (different to the SMA who had previously considered the matter) took the view:
“No evidence is produced with this appeal.  [Mr Edwards] advises that he is “seeking further consultation” in support of [his] claim and requests that a certain consultant is contacted.

Until he has seen this consultant and his back pain is investigated, and possible treatment options which could be available have been considered and possibly prescribed and evaluated it would not seem appropriate at this stage to progress this appeal.  He should re appeal when he is at that stage.”

Mr Edwards’ second appeal

13. This time, Schlumberger sought a report from the consultant orthopaedic surgeon named by Mr Edwards.  The consultant replied by forwarding a copy of a letter he had sent to Mr Edwards’ GP on 18 September 2003.  That letter said:

“His symptoms are predominantly in the lower back without radiation to the legs, tend to be variable and are made worse by sitting and driving.  Clinically he has stiffness in the lower back with some loss of his lumbar lordosis.  Tenderness at the L5/S1 level predominantly.  No abnormal neurological signs.

I would concur he does have mechanical low back pain.  I am aware of the nature of his work because of my association with the ambulance service and I do think he would find it impossible to return to work at his former job.  I understand it has been suggested he would be able to get up and walk around every 30 minutes.  Knowing the intensity of the workload, the peaks and troughs they have, I think this would compromise the service provided.  I think therefore on balance he had tried physio, the use of analgesia and would support his application for retirement.”  

14. Mr Edwards’ appeal was rejected, the (new) SMA concluding:
“[Mr Edwards] has suffered low back discomfort on an intermittent basis for the past 12 years.  His job is generally of a sedentary nature, and does not involve any heavy lifting.  Investigations of his spine have revealed only evidence of osteoarthritic change, a feature of the normal aging process.  A clinical assessment by an Orthopaedic specialist has confirmed a diagnosis of mechanical low back pain, with no evidence of neurological impairment or structural abnormality.  The guidelines produced by the Association of Local Authority Medical Advisors indicate the presence of degenerative changes on X-ray, in keeping with the applicant’s age, are equally prevalent in people without back pain, and therefore do not warrant [IHER].  Furthermore, the current medical evidence indicates that an important treatment for chronic mechanical back pain is a return to work activities …. The medical evidence does not support a permanent incapacity for work, and the medical criteria for [IHER] are not seen to be met.”
Mr Edwards’ further appeal

15. A further report was requested from Mr Edwards’ consultant orthopaedic surgeon.  He referred to the report he had previously supplied to Mr Edwards’ GP, as set out in paragraph 13 above.    

16. At this stage, the Agency concluded that this appeal should be treated as Mr Edwards’ second appeal, and not his third and final appeal in view of the fact that the outcome of an earlier appeal (see above) was that a decision should be deferred, pending receipt of further evidence.   
17. The appeal was considered by a SMA not previously involved who said:
“…in all the transactions in this case, which relates to a desk type job with a workstation and display screen equipment DSE, there is no reference to the involvement of occupational health, or risk assessment and of appropriate adjustment being considered.  Right at the beginning of his application he himself stated that adjustment was not acceptable, which is a remark which does not fit the situation he faced.  In the location for indicating what modifications his employer made on the original … application form there is no information at all.  At no time has the applicant indicated any connection with occupational health.  The consultant … indicated his view that getting up from sitting every 30 minutes would compromise the service.  Yet the DSE Regulations require that DSE users are afforded breaks within each hour as a matter of best practise, even for employees who do not have back problems.  Further, despite his belief that his condition will be worsened by his job, there is no medical basis for such a contention.  Back conditions are very common and back sufferers are encouraged to return to work, even though they still may have pain and are encouraged to remain in work for as long as possible.  The letter from the senior physiotherapist on file indicated that the episode he had attended for had resolved, which is an indication that the most likely course of his condition is one of exacerbation and resolution.  Such a pattern is not compatible with an acceptance of permanent incapacity.”

Mr Edwards’ third appeal

18. Copy X-rays were obtained from Mr Edwards’ GP.  These were considered by the SMA who commented:

“I note Mr Edwards has raised an issue of spondylosis, and his requirement to drive to work has been mentioned. 
… Spondylosis is another word for degenerative spinal change.  His 2003 lumbar spine X Ray report (received recently from his GP) confirms evidence of this.  It is quite normal in his age group (found in 60% of those in their 50s, and 90% of those in their 60s) and appears to be quite minor in this case.  It is degenerative.  It is progressive.  It is a quite normal age-related change.  
The issue of commuting to a place of work is not generally an issue I have considered in judging the merits of [IHER] or indeed fitness to work.  An employer has no control over where an employee chooses to live and it is generally an employee’s responsibility to commute to work.

There is no dispute that Mr Edwards has mechanical back pain.  This simply means that subjectively, he complains of back pain.  It is a functional description.  Mr Edwards appears to have no abnormal structural back condition. It is likely to be difficult to use a FCA [Functional Capacity Assessment] to objectively justify [IHER] in these circumstances, particularly in the light of the modern guidance on mechanical back pain that has already been referred to in this case.”
19. The Agency wrote to Mr Edwards advising that the SMA had requested that Mr Edwards be examined by a doctor “experienced in determining the effects of a person’s condition on their ability to function in every day life.”  To put that another way, a FCA was to be undertaken.  Mr Edwards attended for examination on 27 April 2005.  The examining doctor’s report included the following:

“Discomfort on prolonged sitting is reported – he sat for at least 30 minutes in matter previously described.  He does prefer not to sit for longer and keeps changing his posture.  However does manage long haul flights.

He avoids lifting and bending be he is able to dress, shower, shop and can easily squat, and kneel to dress lower half (shoes), walking is probably restricted to an hour.

… Can probably sit for 30 – 60 minutes in supportive chair; manages long haul flights.  Consistent with X ray findings, minimal medication.  

.. He can manage [standing, walking, walking up and down stairs] but uses a hand rail on stairs and does not prolong these activities to more than an hour’s walking, standing for 30 minutes.

…He has a reasonably active lifestyle – walking every day and managing all housework etc.  Lives on 1st floor uses stairs.

…. Spondylosis may preclude repeated reaching, lifting and carrying. Should manage on ergonomically correct workstation with appropriate breaks.

…His condition is unlikely to improve, but pain and discomfort could be improved with pain relief.  The underlying condition will limit activity to some extent but it should not preclude a sedentary role if suitable adjustments are made.”

20. The FCA was referred to the SMA.  He concluded:
“On the basis of the FCA I would conclude that Mr Edwards would be fit for a sedentary job if he could avoid sitting for more that 30-60 minutes at a time and had a supportive chair.  [Mr Edwards’] consultant orthopaedic surgeon has stated that he is familiar with Mr Edwards’ work environment and that it would be impossible for Mr Edwards to get up and walk around every 30 minutes because of operational requirements.

The medical and functional aspects of his condition seem quite clear.  The only remaining issue that perhaps should be clarified beyond doubt is the activity and posture required in his job.  I suggest that prior to finalising my advice I should ensure there can be no doubt about the demands of Mr Edwards’ job as a Senior Operations Centre Assistant and would be grateful if you could facilitate a visit by me to Mr Edwards’ erstwhile work place (or failing that a comparable site) where I could observe the work and talk to management about the job.”
21. In the event, the visit was undertaken by a consultant occupational health physician employed by the Trust’s medical advisors.  The SMA had written on 1 June 2005 setting out the background and requesting further details about certain aspects of the nature of Mr Edwards’ job, including his ability to manage his own time; the extent to which he deals with emergencies; the types of tasks he has to undertake, the degree to which he could vary his activity and posture; the degree of difficulty faced from moving from sitting to standing or walking around for a few minutes every 30-60 minutes.

22. The consultant occupational health physician reported to the SMA by letter dated 20 July 2005, having visited Mr Edwards’ former workplace the previous day.  She said: 
“1. Senior Operations Centre Assistants are able to manage their own schedules.

2. There is no emergency work whatsoever in the Patient Transport Service Operations Centre.  

3. [Mr Edwards’] job was to plan the routes for drivers for the following day.  The workstation consisted of 2 flat screens.  On one is the list of patients who need transport and on the other is a list of available vehicles.  The software in use plots the patients’ homes on a map of the area and the operator can see how to plan the route easily.  Minimal writing is involved; this is usually no more than ticking names off a paper list.

4. Activities can be as varied as much as the operator wishes.  There is no difficulty with completing the tasks standing or sitting if desired.  Mr Edwards is a smoker and was permitted to go for cigarette breaks; the back door is approximately 20 metres from his workstation.  

5. It is on record that Mr Edwards was offered the facility to change his posture every 15 minutes if he so desired.  Walking around is encouraged.

6. The maximum length of time during which it would be impossible for him to change position, for operational or other compelling reasons, would be 15 minutes.

7. Mr Edwards was invited to choose any chair he found comfortable.  The chairs on offer have full adjustments and cost upwards of £600.  A workstation assessment was carried out for him and modifications were offered to him.  He was also invited to go the “Back Care Centre” in Bearwood, Birmingham.  This is a showroom where he could try out any chair or desk, including hydraulic desks, and select the equipment he found most comfortable.

In summary, the work of the PTS Operations centre is not pressurised and may be completed at a rate suited to the individual concerned.”

23. Some photographic evidence as to the layout of the Operations Centre and work stations was included.

24. The SMA concluded, in rejecting Mr Edwards’ appeal:

“In summary, his job is not a pressurised one and would allow him to change posture at will to suit his comfort.  The occupational physician has appended management letters that make it clear that Mr Edwards declined adjustments suggested by management to allow a return to work.  It is also notable he was able to travel to Thailand on at lease three occasions while on sick leave.  This adds further weight to the evidence suggesting the degree of impairment of his mobility is quite modest.

The overwhelming weight of evidence indicates that Mr Edwards is not unfit for his usual duties and is not likely to have had undue difficulty in attending for his work had he chosen to.”  
SUBMISSIONS
From Mr Edwards:

25. His condition is such that he is permanently unable to continue his employment.  The medical evidence provided has supported his claim but has been ignored for obscure reasons.  The views of his GP and consultant should have been taken more seriously. Contrary to assumptions made, his consultant’s report was not on the basis, and did not state, that Mr Edwards undertook emergency duties.  Mr Edwards feels that greater weight should have been given to his consultant’s view.  
26. The question of whether it is reasonable to expect him to complete an eight hour shift on a daily basis has not been addressed.  The suggestion that he would be able to take a break every 30 minutes or so is, in reality, impracticable.  
27. The FCA was compiled by a person with no knowledge of the work Mr Edwards undertook.  It was “beyond reason” to say that the longest Mr Edwards would have been required to have remained seated was 15 minutes.  The mid morning to mid afternoon session was particularly busy with crews constantly attempting to contact Mr Edwards or him trying to contact them.  No mention was made of the fact that, following relocation by the Trust about a year before his current health problems arose,  he had an hour’s drive to his place of work which meant that he was often in discomfort even before starting his shift, and he faced the same drive home.  
28. Specially adapted chairs although mentioned did not materialise.  A final offer was made when Mr Edwards was interviewed (in connection with his absence) but he made clear his intention to retire as by this time his condition was steadily deteriorating.  

29. References to him travelling to Thailand are irrelevant.  He was able to recline his seat on the plane in a position that was comfortable to him but would be unsuitable for working.  The comfort afforded on a flight is different to that available in a working environment.  He points out that the purpose of one trip was for therapeutic massage treatment at his own expense.  The trips took place months before he retired and should not have been used as evidence against him.  
30. He has been treated in an unfair and negative manner and has been forced to live on a reduced income.  Any alternative employment would have involved driving and lifting which he is unable to do.  The denial of IHER and the Agency’s continued refusal to accept that he is eligible amounts to a breach of his human rights.

31. In May 2006, he pointed out that his condition had continued to deteriorate and that further X rays showed that he had spondylosis, with degeneration to the right hip in respect of which a further hospital appointment for further examination was awaited.  He had by then been retired for some three and a half years, and was only four and a half years away from his normal retirement age of 60.  He did not consider that any improvement before then could reasonably be expected.  He has not worked since retiring, aside from a few days as an exercise to see if he could manage.  
32. He feels that he was forced to seek voluntary early retirement, at a greatly reduced pension than he would have received had he been granted IHER.  This has caused him financial hardship.  To put matters right, Mr Edwards seeks IHER benefits to be paid from October 2003.  He suggests that, at the very least, the Agency ought to be required to reconsider his application “in a sympathetic manner”.  He feels the Agency ought to be asked, if it considered that he was not permanently incapable of carrying out his duties, whether this meant that the Agency considered him permanently capable.  
From the Agency:

33. The Agency’s medical advisers use medical evidence-based guidance where possible.  The treatment of low back pain has been extensively reviewed by the Clinical Standards Advisory Group, the Royal College of General Practitioners and, most recently, by the Faculty of Occupational Medicine.  All these reports emphasise the role of active rehabilitation, including a return to work, as an essential component of management.
34. The appeals decisions were made by Agency staff acting as the Secretary of State under the Carltona principle (a legal principle under which Civil Servants exercise power on behalf of Ministers) and communicated to Mr Edwards under the Schlumberger letterhead.  

35. The Agency has conducted a thorough review of all the medical and anecdotal evidence submitted in support of Mr Edwards’ application for IHER, including a physical examination of Mr Edwards, in order to assess his functional capabilities and an on site assessment of his work place carried out by a specialist Consultant Occupational Physician.  

36. The Agency believes its decision is based on fair and balanced evidence, having first sought suitable medical opinion.  As a result the decision is not fettered, perverse or unjust.

CONCLUSIONS

37. There is no dispute that Mr Edwards has spondylosis, or that he suffers from chronic mechanical lower back pain.  The issue is whether he can successfully challenge the Agency’s decision that his medical condition is not such that he is permanently incapable of efficiently discharging the duties of his (former) employment.

38. Where a decision falls to be made by a particular decision maker (in this case, the Agency) generally, I do not substitute my own decision, but I consider the way in which the decision has been reached and whether it is open to challenge on grounds which have been established by the courts.

39. Essentially, a decision maker must interpret the legal position correctly, ask himself the right questions, consider all relevant matters but no irrelevant factors and reach a decision which is not perverse.  I deal with each of those matters in turn.

40. Mr Edwards has not suggested that the Agency failed to construe correctly the legal position and the relevant regulation (E2) and whether Mr Edwards met the qualifying criterion in that regulation.    I am satisfied that the correct question was asked, albeit that Mr Edwards disagrees with the conclusion reached by the Agency.  
41. That said, Mr Edwards has queried whether the Agency’s view, that he was not permanently incapable of efficiently discharging his duties, meant that the Agency considered him “permanently capable”.  I have not invited the Agency to comment on that issue as I do not see its relevance.  I suspect that it relates to Mr Edwards’ comments about his condition having deteriorated which is a point I deal with below.  
42. I do not agree that the Agency failed to consider whether it was reasonable to expect him to complete an eight hour shift on a daily basis and after he had travelled to his place of work.  It was not disputed that Mr Edwards had difficulties in remaining seated for prolonged periods and investigations were undertaken to ascertain the extent to which he could change posture, stand or move around during his shift.  Whilst Mr Edwards may not agree with the view reached, the Agency did consider the matter.  I deal below with whether the conclusion that the Agency reached can be regarded as perverse.   

43. Whilst I note Mr Edwards’ comments about his daily commute, and that his journey was increased following his relocation by the Trust, I tend to agree that difficulties encountered by him, in this case, in driving to work, are outside the Agency’s control.  Driving was not a feature of Mr Edwards’ employment and I think the Agency was right to concentrate on whether Mr Edwards, once at his place of work, could perform his duties.   

44. Whilst the FCA may have been undertaken by a doctor with only some knowledge of the work undertaken by Mr Edwards, the FCA was considered in conjunction with a report from a consultant occupational health physician who visited Mr Edwards’ former place of work and observed the work actually undertaken by Mr Edwards’ colleagues.     

45. Mr Edwards clearly feels that the fact that he was able to travel by plane to Thailand on more than one occasion is irrelevant and should not have been taken into account.  But I can see why it could be relevant, given that such a journey involved sitting for a prolonged period, which is one factor which Mr Edwards has pointed to as affecting his ability to do his job.  I do not therefore criticise the Agency for taking this matter into account.  Despite all Mr Edwards says, I see nothing to suggest that it has been overplayed.  
46. The crux of Mr Edwards’ case is that the Agency reached a decision which is perverse.  It is often the case that a decision maker will be faced with a considerable amount of information, some of which is conflicting.  It is for the decision maker to weigh all the evidence.  Even if a different decision maker, acting on the same evidence, would have reached a different conclusion, this does not mean that the decision actually made was wrong.  Provided it falls within the range of decisions that a reasonable decision maker could have reached, on the relevant evidence and acting in accordance with the principles set out above, it cannot be criticised.  
47. Mr Edwards feels that insufficient weight has been attached to the medical evidence in support of his application for IHER (ie his GP’s view and his consultant’s opinion that Mr Edwards would not be able to resume his normal employment).  Whilst it is correct that Mr Edwards’ GP was supportive of his application for IHER, and completed the medical section of the application form confirming that he considered Mr Edwards to be permanently incapable of discharging the duties of his then employment, very few further details or explanation was given.  I do not criticise the Agency for seeking further medical opinion.  It seems that Mr Edwards’ consultant’s view may have been expressed on the basis that Mr Edwards undertook emergency duties when that was not in fact the case.  Even if that was not the case, a detailed FCA was undertaken and I see no reason why the Agency was not entitled to rely on that in assessing whether Mr Edwards would have been able to discharge his duties.  
48. The Agency has obtained a considerable amount of medical advice, including specialist advice, in the context of Mr Edwards’ day to day duties observed in his actual (former) working environment.  There is considerable medical opinion to suggest that Mr Edwards would have been able to undertake sedentary work, with some workplace adjustments (a suitably supportive chair, adjustments to posture, including standing and regular mobilising).  Whilst Mr Edwards may feel that such measures may have been impractical and/or unsuccessful, it is difficult to say that would have been the outcome when Mr Edwards did not return to work to trial them.  Mr Edwards has also declined pain killers which may have enabled him to cope with returning to, and remaining at, work.  

49. All in all, I am unable to say that the Agency’s decision is perverse.  It follows that I do not consider the denial of IHER amounts to a breach of Mr Edwards’ human rights.
50. I realise that his will come as a disappointment to Mr Edwards, especially as his condition continues to deteriorate.   While I sympathise, and I can see why this adds to Mr Edwards’ frustration, I can only emphasise that any such degeneration is strictly irrelevant for my purposes.  I have to consider whether the Agency can be criticised for the decision it reached at the time and on the basis of Mr Edwards’ then medical condition.
51.  I might observe in passing that, whilst I am satisfied that the decision here has been correctly taken on behalf of the Secretary of State, on medical advice, and not by the Agency’s medical advisors themselves, it does not seem to me helpful that the decision is then communicated by those advisors, which might well convey the erroneous impression that the decision has been taken by the wrong persons. This has not disadvantaged Mr Edwards, but the Agency may wish to review this aspect of its procedures.   

52. I am unable to uphold Mr Edwards’ application. 

CHARLIE GORDON

Deputy Pensions Ombudsman

2 August 2007
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