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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G J Christmas

	Scheme
	:
	The Barclays Bank UK Retirement Fund (the “Fund”)

	Respondent
	:
	Barclays Bank plc (the “Bank”)


MATTERS FOR DETERMINATION 

1. Mr Christmas’s complaint is directed against Barclays Bank plc. He says that although he spent the last ten years of his employment with the Bank in Jersey, the greater part of his service was on the UK mainland. He argues that the State Pension Deduction (SPD) made by Barclays should not be based on the Jersey rate of State Basic Pension (£140.84 p.w.) but rather the rate of UK State Basic Pension (£77.45 p.w.), or at least in proportion to his period of employment in each location.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT RULES OF THE FUND

3. B14. GOVERNMENT PENSIONS

“B14.1
The pension payable to a Member under the Rules shall unless the Bank in any case decides otherwise and subject to Rule B14.2 be reduced from the date any pension becomes actually or notionally payable to that Member under the State scheme by a sum equal to one-half (or such other fraction as the Bank may from time to time specify) of the total pension that would have been payable to him or her under the State scheme at the date he or she ceased to be an Active Member if he or she were at that date a single person of the minimum age necessary to obtain a pension under the State scheme.

B14.2 (c)  
The Bank may determine that in the case of a particular Member or in the case of a group of Members who fall within a specified description that the reduction set out in Rule B14.1 shall be calculated in a different manner PROVIDED THAT such reduction shall not exceed the reduction that would have applied if the reduction had been calculated under Rule B14.1.”

Clause 15 of the Trust Deed

15. DISPUTES

“Subject to any powers conferred on the Trustees or individual Participating Employers the Bank shall have power to decide any questions or matters of doubt in relation to the Fund.”

POLICY STATEMENT

4. On 1st October 1999, Barclays Offshore Services issued the following Policy Statement:
“TO ALL MAINLAND CONTRACTED STAFF

Pension/Redundancy Benefits

As a result of a thorough review of pension options for retiring/leaving staff, particularly following the introduction of the Retirement Investment Scheme, the following significant changes have been agreed for staff who are currently employed and who are members of either Pension Scheme. This policy is effective from 1st October 1999.
Redundancy (1964 Pension Scheme Members and Retirement Investment Scheme Members)

If immediately prior to redundancy you are employed on a Mainland PLC contract on Jersey/Guernsey/Isle of Man and have the proven right to remain on the island and be freely employed (i.e. full residential status or, in the case of the Isle of Man, on an unlimited work permit), you will be offered the choice of:

Redundancy payment and pension based on local salary,

Or

Redundancy payment and pension based on mainland salary and repatriation costs to the mainland met by the Bank….”
MATERIAL FACTS
5. Mr Christmas was born on 3 April 1949. He joined Barclays Bank, and became a member of the 1964 Scheme on 20 September 1965. He was employed in the UK until 1 November 1993 when he was seconded to Jersey on a mainland contract. His service was terminated by reason of redundancy on 6 November 2003.
6. Prior to leaving service, Mr Christmas was presented with two options, in accordance with Bank policy:
i.
To be repatriated to the UK at the Bank’s cost, in which case his Final Pensionable Salary would have reverted to the UK equivalent of his Jersey salary.

ii.
To remain in Jersey, in which case his Final Pensionable Salary would be treated as his Jersey salary at the date of his termination.
Mr Christmas opted to remain in Jersey and so have his benefits based on his Jersey salary. In a letter dated 20 February 2003 confirming his compulsory redundancy, he was quoted a pension based on the UK SPD. Just before the effective date of his redundancy he received updated figures based on the Jersey SPD. Mr Christmas argued that, since the Rules did not define the term ‘State pension’, the logical interpretation, given that the Scheme was styled ‘The Barclays Bank UK Retirement Fund’, was that it referred to the UK state pension. He invoked stage 1 of the internal dispute resolution procedure (IDRP) on 14 September 2004.

IDRP STAGE 1

7. In his Decision letter dated 29 December 2004, the Appointed Person wrote:

“Decision

My decision at Stage 1 of the Internal Disputes Resolution Procedure is that I reject your dispute. The reasons for my decision are as follows:

· As you note, the definition of ‘State Scheme’ under Rule B.14 is not defined in the Rules. This is, therefore, a matter for interpretation by the Bank since, in accordance with Clause 15 of the Trust Deed, it is the Bank that has the power to decide any questions or matters of doubt in relation to the Fund, and this will include the interpretation of the Rules. Accordingly, the Bank has determined that the State scheme applicable for those resident in the Channel Islands will be the State scheme applicable in the place in which the member resides at the date of his retirement, rather than the UK State scheme.

· This is consistent with the Bank’s policy concerning the calculation of benefits with regard to those members who work and subsequently choose to remain in the Channel Islands on retirement/redundancy which is that, if a member remains in, fir example, Jersey, then his pension will be based on the salary applicable in Jersey and not the UK equivalent salary (which is lower). In addition, the State Pension Deduction will be calculated by reference to the Channel Island to which the member has paid National Insurance Contributions before retirement. This is neither unfair nor illogical, as you claim, since, if a member’s pension is calculated by reference to a higher salary on account of his living in the Channel Islands at the date of his retirement, it is appropriate that the State Pension Deduction applicable in that country is also taken into account when calculating his benefits.
· At the time when your redundancy options were discussed with you, you were given the choice of whether you wished to remain in Jersey or return to the UK. The difference in your salary and the consequent effect on your benefits was explained at this time. On the basis of this, you chose to remain in Jersey with a higher salary and consequently higher pension than you would have received had you returned to the UK. Having received higher benefits as a result of choosing to stay in Jersey, it is not therefore appropriate for you to seek to have a State Pension Deduction applied as if you had returned to the UK.
· Barclays Staff Pensions has calculated your benefits correctly in line with Rule B14. of the Trust Deed and Rules and Bank policy, as outlined above.”

IDRP STAGE 2

8. Mr Christmas wrote to Barclays on 19 January 2005 requesting that his case be reviewed under IDRP stage 2. He said that:
“…In my case, the lion’s share of the State pension payable to me will be at the lower UK rate, yet the deduction from my Bank pension has been calculated wholly on the higher Jersey rate.
This is the essence of my dispute. It is correct for a deduction to be made in respect of money payable to me, but not correct for a deduction to be made in respect of money I will not be receiving…”
9. The IDRP stage 2 Decision letter was issued on 12 May 2005:
“…In formulating its Policy the Bank must be guided by the rules of the Barclays Bank UK Retirement Fund and the interpretation of these rules. In this respect, Rule B14.1 expressly refers to ‘the total pension that would have been payable …if he or she were at that date a single person”. The Bank applies the State Pension deduction by reference to a notional State Scheme pension, to be applied in respect of all members, rather that a State Pension Deduction, which is tailored to the State Scheme pension actually received by each member according to his own individual circumstances. This means if, for example, someone is married and is thereby in receipt of a higher State Scheme pension, the calculation of the State Pension Deduction is not altered to reflect this fact. Likewise, where a member is not in receipt of a full State Scheme pension, the calculation of the State Pension Deduction will still be based on the single person’s full State Scheme pension which would have been payable.
The reason for this Policy is to make the calculation of the State Pension Deduction administratively workable and for it to be applied in a practicable and consistent manner. In this respect, it would be administratively impractical, due to the necessary interaction with the Department of Work and Pensions (or its overseas equivalents), to tailor the calculation of each State Pension Deduction for a member who has spent part of his service overseas to reflect differing social security contributions paid by the member in each country from which he is actually receiving a State Scheme pension. For these reasons, it is also part of the Policy that the notional State Scheme pension in the country where a member retires will be used to calculate the State Pension Deduction. I hope that this further explanation now addresses the policy application issues that you raised.
Panel Recommendation 

Whilst the Panel acknowledges that the Rules do not set out in detail the method of calculating the State Pension Deduction (particularly where this is not referable solely to social security contributions payable in one country) they note that the Rules provide that questions of interpretation of the Rules are for the Bank to determine.
The Bank’s interpretation, as set out in its Policy and discussed above, is that, if an individual chooses to remain in Jersey on ceasing Active Membership of the Scheme the benefits payable will be based on the pensionable salary the member is in receipt of at the time of retirement, and the State Pension Deduction will be calculated by reference to the Jersey Single Person’s state pension allowance. This policy has been applied consistently for a number of years. As a consequence the Panel has concluded that the Bank’s interpretation of the Rules and its Policy has been applied correctly by the Bank and recommended that the Stage 1 decision be upheld accordingly. However, the Panel has noted that you were not made aware of the Policy and rules and their subsequent meaning at the time your indicative pension figures were provided and have raised their concerns with regard to this matter with the Bank.
Bank’s Decision

The Bank has considered the Panel’s recommendation and agrees that the Rules and its Policy have been applied correctly for the reasons outlined above. This is the Bank’s decision under Stage 2 of the Internal Disputes Resolution Procedure, and confirms the decision made at Stage 1.

Whilst reviewing the papers, the Panel noted that you were provided with a quotation from the redundancy team in HR Shared Services (HRSS), which showed a State Pension Deduction calculated using the UK based single person’s state pension, rather than the Jersey based single person’s state pension. The Panel believes that although the quotation clearly stated that this was for guidance only, and you were later provided with final figures based upon the Jersey State Pension Deduction, the Policy concerning those choosing to remain in the Channel Islands could have been communicated more effectively. Whilst this would have had no adverse effect on the amount of pension to which you were ultimately entitled, the Bank agrees with the Panel as to the effectiveness of the communications. I have therefore asked HRSS to make a goodwill payment of £250 to your account and this should be credited within the next 7 days.”
10. The Bank has provided me with figures that show that Mr Christmas’s pension calculated on Jersey salary and Jersey SPD amounted to £47,717 while the pension based on UK equivalent salary and UK SPD would have been between £35,777 and £41,297. They say that this shows that the difference in pension on the two bases is greater than the difference in the SPD and that Mr Christmas is in any event better off having his pension calculated on the basis of Jersey Salary and Jersey SPD.

11. The Bank has provided a copy of their pensions administration department’s internal checklist which shows under Section 2 – Verify Member Record – ‘If member of staff is Channel Island “resident”, use Jersey/Guernsey SPD runtime input for calculation’ which, they say, shows that a consistent administrative procedure had been put in place to deal with cases like Mr Christmas’.

SUBMISSIONS

12. Mr Christmas submits that:

· The Bank’s method of calculating the SPD for retirements in Jersey is not set out in any policy document and the ‘over-deduction’ was not provided for, or intended, in the Trust Deed and Rules.
· The Trust Deed and Rules, and Offshore Policy document are crystal clear. Rule B14.1 states that the SPD is calculated on the State pension payable and thus not on a state pension figure which is not receivable in any circumstances and under any interpretation.

· There is nothing in that rule requiring subjective interpretation by the Bank and he believes that it is wholly inappropriate to seek to invoke Clause 15.
· If the Bank had wanted a different SPD for each jurisdiction it should have been stated in the Rules.

· The lack of any reference to the SPD in the Offshore Policy Statement must mean that the SPD will be calculated in accordance with the Trust Deed and Rules.
· Any link should not be between SPD and salary, but between SPD and state pension payable. He says that higher levels of salary, pension and state pension simply recognise the higher cost of living in Jersey. He believes that the SPD is intended to at least broadly relate to the state pension payable and thus avoid what he is claiming to be a substantial over-deduction as in his case.

13. The Bank submits that:

· The SPD was introduced in 1977 and was phased in over a 10 year period. Between 1 January 2000 and 30 September 2006, there have been 37 members who have retired in the Channel Islands and have had a Channel Islands SPD applied to their pension. Of these, eight members had been in the same position as Mr Christmas (i.e. with some service in the UK, and some in the Channel Islands and who had taken their pension on the basis of their higher Channel Islands salary). All of these members had had the Channel Islands SPD applied to their pension, in accordance with the standard policy.
· Clarity would not be assisted by including a lengthier rule to cover every eventuality as to which state scheme is applicable in a given instance. A clear and consistently applied (albeit unwritten) policy covering the SPD is operated. If there is any dispute as to the application of Rule B14.1, the Bank considers that it is appropriate to rely on Clause 15 of the Trust Deed to resolve any ambiguity in accordance with its policy. The Bank has not amended the Rules, and does not intend to do so.

· The Bank has power under Clause 15 to interpret the definition of ‘State scheme’ in Rule 14.1. The Bank’s policy with regard to the making of a SPD is that the state pension in the country in which the member retires will apply. The policy referred to is not formalised in any written documentation, but is a policy followed consistently by the Pensions Administration team. It is also consistent with the Bank’s policy that a member who has worked in the Channel Islands immediately before retirement may elect for his pension to be calculated using the Final Pensionable Salary referable to the country in which he elects to retire. 
· It acknowledges that the SPD was not communicated expressly to Mr Christmas. However, had it been so, the choices available to him would nevertheless have been either a pension based on UK Final Pensionable Salary and using UK SPD, or a pension based on Jersey Final Pensionable Salary and Jersey SPD. Mr Christmas has stated that he would, in any event, have opted to retire in Jersey for personal, as opposed to financial, reasons, but he is also receiving a more generous pension as a result.
CONCLUSIONS

14. Mr Christmas’ dispute with the Bank centres on the deduction to be made from his pension in relation to the ‘State scheme’. 
15. Such deduction is a tool commonly used by pension schemes to ‘integrate’ the benefits provided under the scheme with those potentially received from the state. It recognises that a state pension is likely to be received by the pensioner and guards against overprovision i.e. against part of a member’s earnings effectively being pensioned twice - once by the State and again by the Occupational arrangement – with associated cost. 

16. The term ‘the State scheme’ is not defined under the Trust Deed and Rules and the Bank have used their powers under Clause 15 to interpret this to mean “the state” pension in the country that the employee retires.
17. Mr Christmas was seconded to Jersey on a Mainland contract. He received a higher salary than he would have had in the UK to reflect the higher cost of living in Jersey and paid National Insurance contributions to the Jersey system.
18. The Bank argues that, because Mr Christmas’ pension benefit is based on the higher Jersey salary, then any offset in respect of ‘State’ benefits should also reflect the higher level of state pension payable in Jersey.
19. Mr Christmas is mistaken in his view that something is being taken away from him that he cannot possibly receive. The SPD is, to put it simply, a blunt instrument used in pension scheme design to deliver broad integration of the state scheme with the occupational scheme and is never intended to exactly offset an individual’s state entitlement. 
20. Mr Christmas was given the choice as to which arrangement he wished to apply, and decided for a range of reasons to retire in Jersey. It remains that, for him, the benefit calculated on his Jersey salary and Jersey SPD is greater than the benefit that would have been calculated based on his UK equivalent salary and UK SPD, and I do not agree that he is able to select the components which benefit him most.
21. It is unfortunate that the Bank does not cover the subject of SPD in its Offshore Policy statement and perhaps it would be better if that policy statement were updated to reflect current practice. The Bank have demonstrated to me that the small number of individuals who have retired in the Channel Islands with circumstances similar to those of Mr Christmas have had their benefits calculated in the same manner. The Bank has also shown that an administrative procedure is in place to deal with similar cases. The Bank are acting within the terms of the Trust Deed when relying on Clause 15 to interpret ‘the State scheme’ as that relating to the country in which an individual retires and I am persuaded that, at least since 2000, it has been consistent in its approach.
22. I do not therefore uphold the complaint.

23. Mr Christmas was given an incorrect pension statement by the Bank in February 2003 which showed his pension calculated on Jersey Salary and UK SPD. Provision of incorrect information constitutes maladministration, although that maladministration may not have caused Mr Christmas injustice. The Bank has already paid to Mr Christmas the sum of £250 in recognition of Distress and Inconvenience caused by their error and I do not propose to make a further award in this respect.
CHARLIE GORDON

Deputy Pensions Ombudsman

15 May 2007
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