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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs E J N Wearing

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mrs Wearing complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential by specifically advising against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme. She also complains that the representative did not inform her that she would not be entitled to a lump sum from her AVCs on retirement or that the death benefits available to her husband as a result of her paying AVCs would be different to those that would result from her buying added years. She asserts that she would have decided not to pay AVCs if she had been provided with an AVC illustration showing her estimated retirement benefits, calculated using more conservative (i.e. lower) rates of return for her AVC fund before and after retirement. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Wearing was born on 4 July 1945. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age  (NRA) of 60.

5. In 1999, Mrs Wearing attended a Prudential AVC presentation at her school given by the Prudential representative, Mr D Ford. She and her husband then met at home with Mr Ford to discuss methods of enhancing pension benefits in retirement. She agreed to pay AVCs to Prudential at the rate of 9% of salary and signed an application form on 9 April 1999 which included the following paragraphs:

“I understand that the AVC arrangements are governed by the provisions of the TPS. I also accept the provisions in section 5 (Important Notice).

Prudential’s representative has clearly explained the two alternative methods of review available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review. (not chosen by Mrs Wearing)
Prudential’s advice is based on the information I have given. If the information I have given is incorrect or incomplete, Prudential may not be able to give me the best advice.

Completion of the application form only. 

Because Prudential has not completed a Personal Financial Review, I understand that they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received the Key Features document, “Your Personal Quotation” and the member’s booklet “How to build yourself a better pension.”

I have been made aware of the Teachers’ Pension Agency booklet entitled “A guide to Teachers’ Superannuation” with regard to the “Added Years” option.”

Mrs Wearing opted for completion of the application form and advice on AVCs only.

-------------------------------------------------------------------------------------

Under Section 5, “Important Notice”,  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider  carefully whether contributing it is in your best interests. 

(c) because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investment, and on interest rates at retirement; and…….……cannot guarantee that any particular level of benefit will be available at retirement. 

6. Mrs Wearing received an AVC benefit illustration manually prepared by the representative on the date of the meeting. The figures had been calculated assuming her retirement age to be 60, and that she would make monthly gross contributions of £172.24 (i.e. 9% of her earnings) increasing in line with her salary for 6 years 2 months.  

7. Prudential enclosed with their letter of 15 April 1999 a printed version of the AVC benefit illustration that she had already received. The following pertinent notes are shown on the illustration:

“Please read this in conjunction with Key Features.

This illustration confirms the basis on which your contract has been set up and provides an estimate of your benefits you might receive when you retire. Please check carefully that the details shown match your understanding of how the contract would be set up.

The tables below show the benefits you might receive at age 60 if your earning and investments grow at the rates illustrated.

Assumed annual investment growth until the pension :


6%
9%
12%

and afterwards at:
5%
7.5%
10%

Projected account at retirement
£15,600
£18,200
£21,200

Producing an annual pension of
£1,100
£1,610
£2,270

These figures are only examples and are not guaranteed – they are not minimum or maximum amounts. 

You could get back more or less than this.

All insurance companies use the same rates of growth for illustrations but their charges vary. They also use the same rates to illustrate how funds may be converted into pension income.

Your pension income will depend on how your investments grow and interest rates at the time you retire.

Illustrated pension: The illustrated pensions will not increase in payment. They also assume there is no surviving spouse’s pension payable in the event of your death after retirement. The pensions are payable monthly in advance and are payable for a minimum of five years.

Pension at Retirement: The pension under this AVC facility will normally start at the same time as your pension under your employer’s pension scheme. The funds available at retirement can be used to provide any combinations of member’s pension, surviving spouse’s pensions and pension increases subject to Inland Revenue limits applying at the date of retirement.

8. Mrs Wearing says that the representative actively discouraged her from choosing PAY by claiming that paying AVCs to Prudential would be a better option and suggested that “added years were rather less flexible”. She also says that he did not inform her that no retirement lump sum would be payable from AVCs and that PAY would be a better choice if she received promotions in her job (which she did). She asserts that the representative also did not mention that the death benefits available to her husband would not be the same as a result of paying AVCs than if the PAY option were chosen and would also be adversely affected by the fact the she was older than him (even though the representative was aware of this). 

9. Mrs Wearing states that it was only in January 2005 that she realised PAY would have been the appropriate option for her, whereupon she informed Prudential that she wished to stop paying AVCs with immediate effect.

10. She has requested that Prudential reimburse her AVCs with interest so that she could make a properly informed choice about the best pension investment to make with this sum.

11. Mrs Wearing retired in August 2005 and has chosen to defer drawing her AVC benefits.

12. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Wearing about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

13. Prudential say that the AVC documentation given to Mrs Wearing by the representative at the time her policy was established would have shown that no tax free cash would be payable on retirement and described the format of the death benefits available.  

14. Prudential have been able to contact their representative for his recollections of the meeting. He said that he would have provided the client with the appropriate literature and followed the usual format of the meeting in discussing the Prudential AVC contract and PAY. He also said that he would only have given a limited comparison of the options on a factual basis with no advice offered, e.g. stating that PAY was rather less flexible than AVCs and commenting on the effect promotion would have on PAY. 

15. Prudential say that the projections of her AVC benefits were calculated using interest rate assumptions recommended by the regulator at the time and they were legally obliged to use these figures. 

16. Prudential are unable to refund Mrs Wearing’s AVCs as this is prohibited by current Inland Revenue regulations. Her AVCs must be used to purchase an annuity at retirement.

MRS WEARING’S SUBMISSIONS

17. Mrs Wearing feels that regardless of her choosing not to have a personal financial review she expected the representative to provide the best advice to her. 

CONCLUSIONS
18. I have noted Mrs Wearing’s claim that she was advised by the representative that AVCs would be a more suitable option than PAY for her. The representative, however, has refuted her allegation and says that he would have only given her limited factual information on PAY. There is little evidence either to confirm or deny whether such advice was given or indeed, if it was, whether it was inaccurate. It is difficult directly to compare PAY and AVCs because the same amount of money invested in either product might produce a result which might at different times be seen as financially advantageous and very much depends upon personal circumstances, e.g. age, salary, the amount contributed, attitude to risk and investment returns etc.
19. Whether PAY or AVCs was likely to be the sounder investment was a matter for Mrs Wearing to decide. At the time of her decision, however, she would not have known what the rate of inflation, salary increases or the rate of return on her AVC fund would be in the future.  As a money purchase arrangement, there is inevitably a greater degree of risk associated with the AVC arrangement than with PAY.
20. Mrs Wearing says that the representative did not make clear to her the investment risks of the policy and that the amount of pension she would receive through the AVC arrangement was going to be dependent on the performance of the fund to which she was contributing. On that aspect the facts simply do not substantiate her allegation. By signing the form, she had confirmed to the sales representative that he had made her aware that her AVC pension at retirement would depend on the contributions paid, performance of the investment until retirement and then on annuity rates.  Her assertion that the representative did not mention this is therefore unjustified.

21. Mrs Wearing asserts that she would have decided not to pay AVCs if she had been provided with AVC illustrations showing her estimated retirement benefits, calculated using more conservative rates of return for her AVC fund before and after retirement. The quotations provided to her at the time she took out her policy, however, clearly state that the figures shown are not guaranteed and the eventual benefits would depend on how the investment grew. It also states that the projected benefits were based on rates set by the Regulator at the time and were used across the financial industry. Prudential therefore had no choice but to use these financial assumptions to prepare her AVC illustrations. 

22. It is clear that her attention had been drawn to a booklet giving details of PAY and how to obtain a PAY quotation. It was therefore open to her to research the PAY option in more detail should she had wished to do so.

23. By deciding not to explore PAY or undertake a personal financial review Mrs Wearing chose not to make a more informed comparison.  

24. I can see no reason to expect Prudential to refund her AVCs.

25. The evidence falls short of establishing that injustice was caused to Mrs Wearing as a result of any maladministration on the part of Prudential.

26. I do not uphold her complaint.

DAVID LAVERICK

Pensions Ombudsman

24 April 2006
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