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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs V May

	Scheme
	:
	Local Government Pension Scheme (the LGPS)

	Respondents
	:
	Administering Authority: Devon County Council (the Council)

Employer : Devon & Cornwall Constabulary (the Force) as 


MATTERS FOR DETERMINATION 

1. Mrs May complains that her application to be considered for ill-health retirement benefits under Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) has been improperly rejected. In particular that:

1.1 the independent medical practitioners appointed to give an opinion on her application were not impartial, and 

1.2 the requirement for a certificate to be obtained from an independent medical practitioner, do not apply to her because she joined under the previous regulations. She says that other employees, who joined the LGPS at the same time as she did, have been awarded ill-health retirement benefits without referral to an independent medical practitioner.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

4.
Regulation 97 deals with first instance decisions and provides:

(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health …”

5.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”,
states that:

(1) Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons”.

MATERIAL FACTS
6. Mrs May was born on 15 June 1960.

7. Mrs May was employed by the Force as a Station Enquiry Officer from 21 May 1984 until 28 October 1990 and again from 1 February 1993 until 16 March 2004. She was a member of the LGPS during both periods of service.
8. Early in 2003 Mrs May went on sick leave suffering from lethargy and fatigue and pain in her wrist and right hand. She did not return to work. 
9. On 4 May 2003 Dr Challenor, the head of the Force’s Occupational Health Department wrote to the Force Medical Officer (FMO) in response to a request for his views concerning Mrs May’s case. In his letter Dr Challenor said that he recalled seeing Mrs May in June 2002 but that she did not have the condition ‘tenosynovitis’ at that time. He concluded that the most likely explanation for her ongoing symptoms is as summarised in recent and current occupational health medical records which support a diagnostic label consistent with a spontaneous onset unrelated to trauma or the sort of work activity undertaken by the employee.
10. In response to a request from the FMO, Mrs May was examined on 4 June 2003 by Dr Ragi, a Consultant Clinical Neurophysiologist. 
11. Dr Ragi’s report dated 17 June 2003 concluded that “Pain in the right hand is thus likely due mainly to underlying skeletal and connective tissue cumulative motion strain”.
12. On 26 June 2003 Mrs May was reviewed again by the FMO who then wrote to the Force’s Personnel Manager:

“I have now heard from a specialist commissioned by the Force, that there is no electrophysiological evidence of carpal tunnel syndrome, making the likelihood of a curative operation unlikely. There is no evidence that here present incapacity, certified by her GP as due to chronic fatigue, is occupationally related. She remains depressed. 

The Force has attempted redeployment and recuperative duties over a number of months and I cannot see that further accommodation is possible. She has been off sick for most of the year and is due, she tells me, to go on no pay from August 2003. I am not sure whether future case conference is appropriate, but would be willing to participate if this is felt to be useful. 

I now believe the only sensible option is medical retirement and I have told her so. I am willing to make this initial recommendation if you agree that further redeployment or restricted duties are not appropriate. The final decision on medical retirement is, of course, no longer mine but the Independent Occupational Health Physician employed by the County.”  
13.
On 4 September 2003 the FMO wrote to Dr Dean, the Consultant Occupational Physician at the Council as follows:

“I would be grateful if you would see Mrs Valerie May for the purposes of issuing a Certificate of Permanent Incapacity by an Independent Registered Medical Practitioner in accordance with Regulation 97 of the of the Local Government Pension Scheme Regulations 1997. …”

14.
On 29 September 2003 Dr Dean responded as follows:

“…I note that this lady has a history since March 2002 of lethargy and fatigue, for which no medical condition has been identified and, from the information you have provided me with, she would appear to meet the UK definition of chronic fatigue syndrome. As you are aware, depression may be present in this condition and, if present, should be treated conventionally, as appears to have occurred in this lady’s case. I note her other physical symptoms but these would not be sufficient to consider her to be permanently incapable of undertaking her own or other comparable employment.

From the information you have provided me with, and from that information which is currently available within the literature, it is my opinion that it would be premature to consider this lady permanently (ie under natural retirement age) unable to return to her own or other comparable employment. In the circumstances therefore I have not been able to support her application for ill health retirement.”

15. The FMO conveyed Dr Dean’s decision to the Force Personnel Manager by way of a letter dated 14 October 2003. The letter concludes:  

“…I have advised Mrs May to discuss the implications with you and she has indicated that she will discuss it with the Citizens Advice Bureau and UNISON. My understanding is that there are strict procedures for appealing an independent occupational physician’s decision and an individual can only appeal once they have left employment. These rules are summarised in the LGPS Employer Organisation’s Manual “Management of Ill Health Retirement”.  Stage 1 is a referral to an appointed person by the Administering Pension Authority. This person should collect evidence on how the pension decision was taken by the employer. Case 85/19/11 refers to the Ombudsman Decisions and if there is a genuine conflict of medical evidence, it is open to the appointed person to seek an independent medical opinion from a different approved OH physician. Stage Two, if the member does not accept the decision of the appointed person, is for an appeal to be made to the Secretary of State at the ODPM who can then seek yet another OH physician opinion! Clearly, we are entering new ground here.”

16.
On 23 December 2003 the Force held a final review meeting to consider Mrs May’s employment.  Mrs May attended the meeting and was represented by UNISON. Also present at the meeting was the Force’s personnel manager, the Employee Relations Manager and the Assistant Chief Constable. The Assistant Chief Constable wrote to Mr May the following day setting out details of the meeting as follows:

“…Much of the discussions surrounded medical evidence from a variety of Doctors. The most important piece of medical evidence had been that of Doctor DEAN, the independent qualified occupational physician. He had stated, quite clearly, that your condition is not permanent and therefore he cannot award an ill health pension. I advised you that I am not empowered within the local government pension scheme to over rule this decision without enacting the internal dispute resolution procedure.

I did point out to you that the procedure was available however you must access it within the appropriate time frame…

I then considered the question of recuperative duties. I advised you that I had seen a letter from an occupational health specialist dated April 2002 authorising recuperative duties…

I advised you that I had no option other than to give you notice of dismissal…”    

17.
On 5 January 2004 Mrs May wrote to the Force appealing against the decision not to award her an ill-health early retirement pension. The Force responded on 2 February 2004 saying that she had already been advised that ill-health retirement was not an option and had been told how to appeal against this decision.
18.
Mrs May’s employment with the Force was terminated on 16 March 2004 and she became entitled to preserved benefits under the LGPS.
19. Mrs May invoked Stage 1 of the Internal Dispute Resolution procedures (IDRP) by letter dated 20 March 2004.
20. The Council responded on 19 May 2004 as follows: 

“…I believe you wish to access the Internal Dispute Resolution Procedure (IDRP) because you think you are entitled to receive immediate pension benefits.

On an informal basis I can tell you that immediate benefits cannot be paid to you on the grounds of ill-health retirement. This is because before a decision can be made as to whether you may be entitled to them, your employer must first obtain a certificate from the independent occupational health physician approving the grounds for your retirement.

If you are dissatisfied with my informal decision and you wish to proceed with IDRP I have enclosed a copy of the complaint rules…

I do not wish to complicate matters at this stage but you may wish to know that the IDRP procedure is in the process of being changed by the Office of the Deputy Prime Minister (ODPM). With effect from June 2004, stage 2 of the process will not be heard by the Secretary of State at the ODPM. In future I will take the role of the appointed person and the current 2 appointed persons will take responsibility for stage 2.”

21.
On 2 June 2004 Mrs May appealed under Stage 1 of the Internal Dispute Resolution procedures (IDRP) on the grounds that the independent occupational health physician was not independent. She said that the FMO had influenced Dr Dean’s decision against her. She requested that an opinion be sought from a different independent Occupational Health Physician.

22.
On 2 July 2004 the persons responsible for Stage 2 IDRP decisions with effect from 1 June 2004 responded to Mrs May’s letter of 2 June 2004. Their letter says that it is conveying “the interim determination of the Appointed Persons. The letter states: 

“…Mr Shaw on your behalf, attached considerable significance to a sentence in the paragraph headed Stage I at page 110 of the Employers' Handbook on the Management of Ill Health which reads If the decision making process adopted by the employer seems flawed or there appears to be a genuine conflict of medical evidence the Appointed Person may wish to seek an independent medical opinion from a different approved Occupational Health Physician and base a decision on that opinion.

There are two separate strands in this sentence:   

1.
That the decision-making process seems flawed : we do not know on exactly what information Dr Dean based his decision because Dr Whitehead did not complete a schedule of supporting medical documentation to accompany the form he sent to Dr Dean but it does seem unfortunate that Dr Dean :

(a) made his decision without meeting you or conducting any sort of personal examination; and 

(b) went into so little explanatory detail in the letter he sent to Dr Whitehead on 29 September 2003 confirming that he was unable to endorse your application for ‘ill health early retirement’

2.
that there is a genuine conflict of medical evidence. The evidence here is clearly that two doctors have reached different opinions on your long term prognosis.

In this case given this conflict and the concerns we express in 1 above, we have decided to exercise our discretion and seek a third medical opinion.

We suggest therefore that the Chief Constable, to whom a copy of this letter goes, should make arrangements for you to see Dr Anne Rossiter at the Royal Devon and Exeter Hospital who is another Occupational Health Physician on the Administering Authority’s list of independent physicians. When this third opinion is available we can conclude our determination of your appeal.”
This letter was formally amended on 26 July 2004 to say that Dr Whitehead had completed a full schedule of the documentation that he supplied to Dr Dean and this was available if required.

23.
On 29 July 2004 the Force Employee Relations Manager forwarded a copy of the Appointed Person’s decision letter wrote to the FMO. The letter states 

“Mrs May has requested that a specific report from Dr Challenor to yourself be excluded. However, I feel ethically I cannot ask for this report to be excluded from the bundle of medical notes that will be sent to Dr Rossiter. My position is that it can only be a qualified medical opinion as to what material is presented to the Independent Practitioner and by the same token, the Independent Practitioner will give a qualified medical opinion based on a balanced study of the material available. …”

24. On 21 September 2004 the FMO wrote to Dr Rossiter as follows: 

“…I have had some difficulty and considerable thought on what to include in this Appeal. As you will be aware Paul Dean has discussed this in your consultant group and there now appears to be guidelines suggesting that the full GP medical record is made available to you. I do not believe we have any previous experience of such Appeals but it would seem sensible for me to restrict the referral and place before you only the papers which were placed before Paul Dean. You will see that Mrs May has objected to me placing memorandum from John Challenor as she feels that it was perjorative. I share the advice that I have received that ethically it would be wrong of me to exclude this from the Appeal as it has been considered by the original IMA.

Please indicate to me if you feel this approach is unreasonable or you wish to adopt any other procedure. In particular I am happy for you to consider the whole of the occupational health medical file and obtain GP notes for you if you wish. In the meantime I enclose a copy of the original referral to Paul Dean together with supporting documentation and a copy of Dr Dean’s report to myself and subsequent correspondence between the Appellant and the Pensions Department. ….”  

25.
Dr Rossiter examined Mrs May on 15 October 2004. Her report, dated 18 October 2004, concludes:

“…Opinion

There appear to be two or perhaps three, relevant health conditions in Mrs May’s presentation. 

The first is that of chronic arm pain, the exact nature of which is unclear. … In view of her history of significant limitation in activity as a result of these symptoms it would seem appropriate for her to be referred to a pain specialist for consideration of other therapeutic options with a view to improving symptoms. 

Her second problem is that of chronic fatigue which may be intertwined with an element of depression the third component. Although she has received antidepressant therapy other strategies known to be helpful as mentioned above have not been employed.

It is therefore my opinion that these conditions have not been fully explored from a therapeutic point of view and it would be premature to conclude permanent incapacity because therapeutic options have not been exhausted. At this stage I am unable to certify that she is permanently incapable of discharging efficiently the duties of her employment or any other comparable employment.”

26.
On 8 November 2004 the Appointed Persons wrote to Mrs May advising that her appeal had been declined. The letter concludes:

“…Dr Rossiter takes the view that: 

…it would be premature to conclude permanent incapacity because therapeutic options have not been exhausted. At this stage I am unable to certify that [Mrs May] is permanently incapable of discharging efficiently the duties of her employment or any other comparable employment.

We are bound by the weight of this very clear medical opinion and therefore turn down your appeal against Dr Dean’s decision to the same effect.   

The letter further advises that she had the right to make a further appeal to the Secretary of State within six months of the date of the letter.

27. On 29 November 2004 Mrs May responded to the Appointed Persons saying that she was of the opinion that it was premature to move on to Stage 2 of the IDRP. She said that : 

· neither Dr Dean or Dr Rossiter can be classed as independent. Dr Dean had discussed her case with the Force Occupational Health Unit and Dr Rossiter had discussed her case with Dr Dean in their consultant group before examining her.

· The ‘perjorative’ memo dated 4 May 2003, which had no medical relevance, was sent to Dr Dean and Dr Rossiter and influenced their decisions. 

· Dr Rossiter’s decision is ambiguous. 

28.
The Appointed Persons responded to Mrs May on 17 December 2004 confirming that Dr Rossiter is a properly independent consultant physician and that she is employed by the National Health Service and has no allegiance to either the Police Force or the County Council. The letter concludes:

“…I am also satisfied from my conversation with her that she exercised her own clinical judgement without reference to any other doctor or regard to any previous perjorative expression of medical opinion. Having reached her view I cannot see anything inherently wrong in her letting Dr Dean have a copy for the record of her decision given his earlier involvement in this case.”
29.
Mrs May wrote to the Appointed Persons on 25 January 2005 advising that since her letter of 29 November 2004 she had consulted a vascular surgeon and would  be attending a pain clinic to explore other therapeutic options. Her letter concluded “Please can we ascertain a time limit for this avenue to be explored before Dr Rossiter will be able to give her conclusive decision as to permanent incapacity.”
30.
The Appointed Persons responded that there is no mechanism for a review by Dr Rossiter and that her determination was not an open-ended one. Their letter stated that the mechanism for review involved a fresh application but this could only be for early payment of deferred benefits and there would be no enhancement of the benefits which had been accrued.

31. On 9 March 2005 Mrs May appealed to the Secretary of State under Stage 2 of the IDRP on the grounds that:

· Her original pension scheme conditions had been altered.

· Her employers have since allowed people who entered the scheme at the same time as her to retire on full medical pension without the involvement of independent physicians.

· The Occupational Health Physicians who decided her case were neither independent or unbiased.

32. In response to Mrs May’s letter of 9 March 2005 the Office of the Deputy Prime Minister (ODPM) wrote to her advising that with effect from the 1 June 2004 the Secretary of State has no powers to consider an appeal under the IDRP on any disputes which arise after that date. 

33. Mrs May told the Council of the advice she had received from the ODPM. The Council responded on 30 March 2005 advising that they had assumed that as Mrs May’s case originated before the right of appeal to the Secretary of State had been removed that such an appeal remained. However, in light of ODPM’s response the Appointed Person’s letters of 2 July and 8 November 2004 comprised the final appeal under the new arrangements.

34. The  FMO has stated  :

“…Mrs May says in her complaint that all the independent practitioners come under the umbrella of Devon County Council and that any independence there might have been nullified by the practitioner discussing her case with other parties. Mrs May is incorrect in this supposition. Each IMA [Independent Medical Assessor] provides independent medical advice and acts independently on the organisation for which they work. Independent practitioners certainly do not come under the umbrella of Devon County Council and indeed Dr Rossiter is a NHS consultant in occupational health.

As I am not an IMA under the Local Government Pension Scheme, I have never attended meetings of the Consultant Group of Independent Occupational Health Physicians who meet regularly to discuss resolved cases. I understand from Dr Rossiter and Dr Challenor, my colleague, who attends these meetings, that minutes are kept and unresolved cases are never discussed.

To turn to clarification of my sentence in the second paragraph of my referral letter it clearly considers two issues and the full text reads “as you will be aware, Paul Dean has discussed this in your consultants group and there now appear to be guidelines suggesting that the full medical record is made available to you.” I believe this is what I was referring to in this sentence. I enclose a copy of a letter [see paragraph 39] from those in this consultant group confirming the process in relation to appeals.

I have telephoned Dr Rossiter and she confirms that she has no recollection of ever having discussed Mrs May’s condition in the consultant IMA group ….the letter appears to be addressing the issue of what medical evidence to submit to Dr Rossiter and that this is what was discussed in the consultant group rather than Mrs May’s condition.”  

35. The letter referred to in the third paragraph of the quotation in paragraph 38 above is from Dr Dean, the Consultant Occupational Physician at the Council to the panel of independent medical assessors, and is dated 7 July 2004. The letter concludes “…in more difficult cases, it would be sensible, as part of the evidence, for a copy of the full set of the applicant’s GP records to be obtained.”

SUBMISSIONS

36. The Council submits that when it received Mrs May’s appeal it tried to deal with the matter fairly by seeking a further independent medical opinion. That opinion did not support Mrs May’s claim for retirement on the grounds of permanent incapacity, and as the Appointed Persons had no clinical qualifications, it would not have been reasonable to substitute their judgement for the opinion of the independent medical physician. 
37. The Force submits that, Mrs May’s complaint was about the lack of impartiality by the second independent referee appointed to give an opinion when her case went to further appeal. As the Force did not contribute to the management of the appeal it could not comment on the allegations.

38. Mrs May submits:

38.1 All the independent practitioners come under the umbrella of Devon County Council. Any independence there might have been was nullified by the practitioner discussing her case with other parties previously involved. The fact that these independent practitioners were in the same consultative group and aware that their colleague had refused to sign the certificate would not allow them to be unbiased and override a prior refusal.
38.2 It was wrong of Dr Dean to base his decision purely on information received from the Force without first examining her.  

38.3 The FMO reported that in his opinion her condition was permanent and redeployment would not be an option.

38.4 The FMO, a neurological specialist and an orthopaedic surgeon have all confirmed in writing that she has an occupational connective tissue cumulative motion stain for which there is no cure and which is aggravated by employment. 

38.5 A colleague who applied for medical retirement at the same time as her was given full medical retirement without a certificate from an independent registered medical practitioner. The only difference between them was age and cost implication. The Force’s decision was based on cost implication and not on the medical evidence.
38.6 An occupational health physician could reach the view that any condition is not permanent if there is a cost implication.

CONCLUSIONS

39.
In order to be entitled to a pension under Regulation 27, Mrs May has to be permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday.  The decision as to whether Mrs May meets these requirements falls to her employer (the Force) in the first instance.
40. Before making such a decision the Force needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The relevant Regulations are those which are in force at the date when Mrs May’s employment ended. Mrs May accepts that there is no merit in her argument that because she joined the LGPS when earlier Regulations were in force she must for all time be treated in accordance with those earlier Regulations.  

41. Dr Dean is independent of the Force and meets the qualifying criteria.  He doubted  whether Mrs May’s incapacity was likely to be permanent in the sense of continuing until Mrs May’s normal retirement date which, at the date she was first considered for ill health retirement, was some 22 years hence.
42. The FMO, who is not for the purposes of the Regulations independent of the Force was, in May 2003 of the opinion that Mrs May’s condition was such that “the only sensible option is medical retirement”.  A person can be regarded as medically unfit to continue in her employment, without being permanently incapacitated. Thus the two opinions are not entirely inconsistent.  It is not in any event uncommon for there to be differences between the options of different doctors.
43. At Stage 1 of IDRP the Appointed Persons sought a further opinion from Dr Rossiter, a Consultant Occupational Physician employed by the National Health Service. Dr Rossiter agreed with Dr Dean that it was premature to conclude that Mrs May was permanently unable to return to work.  Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.
44. There is sufficient medical opinion in support of the decision makers view that Mrs May’s condition is not permanent to mean that it cannot be regarded as perverse. For the decision maker to favour one doctor’s opinion over that of another is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. I see no reason for saying that such a decision was perverse.

45. Mrs May takes issue with the comments made in the letter of 21 September 2004. She contends that Dr Dean discussed her case with Dr Rossiter thus nullifying any independence there may have been in the latter. I am satisfied from the further evidence provided by the FMO and from the letter of 7 July 2004 that the issues discussed in the consultant group was the type and extent of the medical evidence which should be submitted to an independent medical practitioner for assessment rather than whether Mrs May met the criteria for ill health benefits. 

46. Mrs May contends that all the independent practitioners come under the umbrella of Devon County Council and thus cannot be regarded as impartial. Even if she were right in her claim that all were associated with Devon County Council, the essential fact is that they are not under contract to her Employer, which was the Force, not the Council, and had not been involved in previous advice to the Employer. I am satisfied that Dr Rossiter met the “independent” criterion laid down in the Regulations. 
47. I do not agree with Mrs May that the independent practitioners would be prevented from overriding a prior refusal simply because they were in the same consultant group. Consultants are used to providing second opinions where there are such disputes. There is no evidence that each practitioner did not reach his or her own judgment based on the evidence available. I have seen no evidence to suggest that Dr Rossiter was unduly influenced by Dr Dean’s earlier decision.
48. Mrs May says that it was inappropriate for Dr Dean to base his decision solely on the paper records compiled by the FMO when he did not examine her in person. Whether the doctor who is asked to provide a certificate under Regulation 97(9) physically examines and talks with the patient is a matter for the judgement of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history.  
49. I do not accept Mrs May’s contention that because another employee had been granted ill health retirement benefits this automatically qualifies her. Each case, by its nature, must be considered on its own merits and this is what the Force has done.  I cannot see how Mrs May can have knowledge of all the factors in another case.

50. Mrs May contends that the Force’s decision was driven by the cost implication rather than consideration of the medical evidence.  There are of course cost implications in providing a pension for someone in advance of normal retirement date but I have seen nothing to suggest that this was the reason for the decision about her which is based on the view that the permanent nature of her inability to work has not been established.
51. Although there was confusion within the Council as to the consideration of Mrs May’s appeal under the IDRP at the end of the day, the Council can be seen to have completed both stages of the IDRP. In any event I can see no reason to disturb the outcome.  Accordingly, I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

31 January 2007
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