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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:
	Mrs G A Weaver

	Scheme
	:
	Wrekin Group Pension Scheme

	Respondents
	:
	Wrekin Group plc (the “Employer”)
The Trustees of the Wrekin Group Pension Scheme (the “Trustees”)

KPMG LLP (the “Administrators”)


MATTERS FOR DETERMINATION 

1. Mrs Weaver’s complaint is against the Employer, Trustees and Administrators who, she says, delayed the production of a correct transfer value quotation for her husband. Mr Weaver died before exercising the option to transfer to a personal pension. Mrs Weaver says that as a result she was only entitled to receive a refund of contributions of about £31,000, rather than a widow’s pension from a fund worth £390,000.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
TRANSFER VALUE REGULATIONS
3. Section 93A of The Pension Schemes Act 1993 (the Act) provides:

“Salary related schemes: right to statement of entitlement

(1) The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a "statement of entitlement") of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules.

………………

(2) In this section-

………………

"the guarantee date" means the date by reference to which the value of the cash equivalent is calculated, and must be-

(a) within the prescribed period beginning with the date of the application, and

(b) within the prescribed period ending with the date on which the statement of entitlement is provided to the member.

………………”

4. Section 94 of the Act provides:

“Right to cash equivalent 

(1) Subject to the following provisions of this Chapter-

…

 (aa) a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent; 

5. Section 95 of the Act provides:-

“(1) A member of an occupational pension scheme or a personal pension scheme who acquires a right to a cash equivalent under this Chapter may only take it by making an application in writing to the trustees or managers of the scheme requiring them to use the cash equivalent to which he has acquired a right in whatever of the ways specified in subsection (2) or, as the case may be, subsection (3) he chooses…
(7) A member of an occupational pension scheme may only exercise the right conferred by this section on or before the last option date.

(8) In subsection (7) ‘the last option date’ means, subject to regulations under section 98, the date which falls – 
(a) one year before the date on which the member attains normal pension age:

Or

(b) six months after the termination date, whichever is the later.

6. Regulation 180 of the Act provides:

“(1) – In this Act ‘normal pension age’, in relation to a scheme and a member’s pensionable service under it, means – 

(a) in a case where the scheme provides for the member only a guaranteed minimum pension, the earliest age at which the member is entitled to receive the guaranteed minimum pension on retirement from any employment to which the scheme applies; and

(b) in any other case, the earliest age at which the member is entitled to receive benefits (other than a guaranteed minimum pension) on his retirement from such employment.

7. Regulation 6 of The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the Regulations) provides:

“Guaranteed statements of entitlement

(1) Subject to paragraph (1A), the guarantee date in relation to a statement of entitlement such as is referred to in section 93A of the 1993 Act (salary related schemes: right to statement of entitlement) must be within a period of three months beginning with the date of the member's application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93A(1) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided that such longer period does not exceed six months beginning with the date of the member's application.

(1A)Where a relevant scheme has received an application, the guarantee date must be either-

(a) within the period, or, where applicable, the longer period, set out in paragraph (1); or 

(b) within a period of three months beginning on the date on which the relevant direction ceases to have effect, 

whichever ends later.

………………”

(2) The guarantee date must be within the period of ten days (excluding Saturdays, Sundays, Christmas Day, New Year's Day and Good Friday) ending with the date on which the statement of entitlement is provided to the member.

………………”

RELEVANT RULES OF THE SCHEME (30 March 1999)
8.             9.12 
Transfer payments

“Where the Pensionable Service of a Member terminates and on that date he has accrued rights to benefit under the Scheme, he may, instead of Short Service Benefits, require the application of the cash equivalent of the benefits which have accrued to or in respect of him when he leaves Pensionable Service or when he makes the application, if later. The amount of the cash equivalent of the Member’s accrued benefit rights shall be calculated and verified using methods and assumptions decided or approved by the Actuary and notified by him to the Trustees.”
                        9.13
Transfer to a Transfer Scheme

“The Trustees shall, on the application in writing of a Member to whom Rule 9.12 (Transfer payments) applies, make a transfer payment in respect of such Member and the following provisions shall apply…

9.15
General provisions relating to transfers

The following provisions shall apply to the exercise of rights under Rule 9.12 (Transfer payments):-
(b)
the rights may be exercised at any time up to the later of one year before Normal Retirement Date or six months after leaving Pensionable Service (or later if the Trustees so decide)…

MATERIAL FACTS

9. Mr E T Weaver was born on 14 April 1945. He was a trustee of the Wrekin Group Pension Scheme (the Scheme) from its inception on 25 September 1984 until his death on 4 December 2004.

10. On 1 October 1987 a separate  arrangement (the Clerical Medical Scheme) was set up for senior management and senior employees. This was a money purchase arrangement insured with Clerical Medical.  Mr Weaver was a member.  In 1998 the Employer decided to provide a senior management pension through a new section of the Scheme.  Mr Weaver therefore  joined the new Senior Management section of the Scheme. This provided enhanced benefits above those under the Clerical Medical Scheme and also provided past service benefits.

11. An Announcement letter about this was issued by the Employer on 27 May 1998.

“SUPPLEMENTAL PENSION SCHEMES

A review of the above schemes has led to a decision that these benefits will in future be best provided by a separate section of the Group Pension Scheme.

At the same time benefits have been improved and a comparison of the existing and proposed new arrangements is set out on the attached sheet.

Whilst the company will bear the majority of the costs it is proposed that members pay an additional 2% above the current contribution rate of 4.5% of annual pensionable salary to the staff scheme.
It is intended that the new arrangements will generally take effect from 1st October 1998 but that the improved death in service benefits will be applicable immediately.

You will be asked to assign your existing benefits under the policies with Clerical Medical and General to the staff pension scheme.

Any benefits you have secured by Additional Voluntary Contributions will not be affected.

Transfer to the new arrangement is optional and if you wish to continue with the present arrangement you may do so but will obviously only receive the existing level of benefits.”

12. However, it seems that the policy under Clerical Medical Scheme was not assigned and so Mr Weaver remained a member of this arrangement.   

13. Mr Weaver was made redundant on 29 May 2003 but, because of his knowledge of the Scheme and pensions generally, was asked to remain as a trustee which he did until his death.

14. On 20 June 2003 he wrote to the Employer requesting details of the early retirement options available at certain ages with a specific request that details of the spouse’s pension both pre and post retirement be given.
15. On 24 June 2003 Clerical Medical quoted leaving service benefits for Mr Weaver under the Policy. The options quoted were:

A transfer value of £26,620.20, or
An early retirement Surrender Value of £26,620.20, or
A substitute policy in his own name

There was no reference to a spouse’s pension. 

16. These options were passed on to Mr Weaver by the Employer on 7 July 2003, and Mr Weaver replied on 16 July requesting that a substitute policy in his own name be established.

17. On 4 September 2003 the Administrators wrote to Mr Weaver apologising for the delay in providing the early retirement figures under the Scheme which he had requested; they said that the Trustees were seeking clarification of the Rules and considered it inappropriate to issue quotations until their queries had been resolved.
18. Mr Weaver was already aware of the situation as he had been present at the Trustee meeting on 17 July 2003. The minutes of that meeting state:

“7.
Calculation of early retirement benefits
The Trustees noted that there are several requests for early retirement calculations outstanding at the present time. KPMG are unable to process these calculations as there is still some doubt regarding the effectiveness of various announcements, the issue of consent and how the rules apply to deferred members.
Further advice is required from [the Trustees’ solicitors] regarding the interpretation of the rules in this regard. The Trustee also asked to be advised if the outcome of these deliberations impacted on the results of the last Scheme Valuation.”

19. The solicitors advised the Trustees (and the Employer) that the opinion of specialist pensions Counsel should be obtained. Counsel’s opinion was given on 5 May 2004. Broadly speaking this was that members could retire at age 60 with no actuarial reduction to their pension.
20. On 20 April 2004 Mr Weaver wrote to the Administrators, with a copy to the Employer, requesting details of the transfer value available in respect of his deferred benefits under the Scheme.  He gave details of his wife and noted that he still awaited a reply to his letter of 20 June 2003 to Wrekin.  
21. This letter was acknowledged by the Administrators on 5 May 2004. They explained that Counsel’s opinion regarding equalisation issues had been received and was being discussed by the Employer and Trustees. It was hoped that a quotation could be issued by the end of May. It was noted that the same problem was affecting Mr Weaver’s request for early retirement figures dated June 2003.
22. On 4 May 2004 Mr Weaver wrote to the Chairman of the Trustees:

“With respect of outstanding correspondence, I attach a copy of my letter to [Wrekin Construction Co. Ltd.] of 20/6/03. This was passed to KPMG and I had an acknowledgement dated 4 September 2003 explaining that they were awaiting legal advice. Of course I knew this but it shows how long this has been going on.

I have received the Counsel’s opinion. I get the general gist of it but I need to get more into the details.”

23. On 31 May 2004 Mr Weaver chased up his request for the Clerical Medical substitute policy in his own name.
24. A transfer value quotation was finally issued by the Administrators under cover of a letter dated 20 October 2004. This showed that the unreduced transfer value was £514,281, but because of the underfunding revealed by the valuation in January 2002; the amount actually available for transfer was £388,878 – a reduction of 24%. The covering letter said:

“The transfer value quoted does not allow for the Clerical Medical policy. If you wish to proceed with the transfer, the amount would be adjusted prior to payment.
Please note you are not technically entitled to a transfer value as you are within one year of your preservation age (i.e. the age at which you can retire as of right without any reduction). Should you wish to proceed with the transfer, Trustee consent will have to be sought…”
25. The transfer value statement did not include a ‘guarantee date’ as required under the Regulations.
26. In late October Mr Weaver downloaded information about independent financial advisers (IFAs) and annuity rates from the internet.
27. Mr Weaver acknowledged receipt of the Administrators’ letter on 31 October 2004, noting that although the letter was dated 20 October 2004, the envelope was postmarked 22 October 2004.  Mrs Weaver has sent me a photocopy of the envelope showing the postmark of 22 October.  

28. Mr Weaver wrote to KPMG for clarification of their letter on 14 November 2004:

“In your second paragraph you refer to the Clerical Medical policy. Do you mean to say that the transfer value will be reduced because I have the benefit of the policy? I have attempted to have this policy transferred to my own name as offered by Clerical Medical but I have been informed that the policy has or should be assigned to the Trustees. If this policy is to be assigned to the Trustees, what is the basis of ‘adjusted prior to payment’ when referring to the transfer value? Can you please provide better information…”
29. In an attempt to clarify the situation, KPMG wrote to Mr Weaver again on 17 November 2004:

“As you are aware, the Clerical Medical policy has not yet been assigned to the Wrekin Group Pension Scheme. Therefore, should any benefit payment or transfer value be paid from the Wrekin Group Pension Scheme, this will need to be reduced to take into account the benefits which may be available in addition from the Clerical Medical policy.
It was originally agreed to assign the Clerical Medical benefits to the Wrekin Group Pension Scheme. If this had taken place, then it would not be necessary to make an adjustment to your benefits from the Wrekin Group Pension Scheme, since the proceeds of the Clerical Medical policy would be used to help fund these benefits…”

This letter also enclosed details of the early retirement options that Mr Weaver had requested in June 2003.

30. Mr Weaver e-mailed the Chairman of the Trustees on 22 November 2004 in his capacity as a Scheme member, raising some concerns:
“I have at long last received a letter from KPMG setting out my pension entitlement. I attach a copy for your information although I suppose they should have sent you one. It has taken them 18 months to produce this.

My first comment concerns the Clerical Medical policies. KPMG state that my policy has not yet been assigned to the pension scheme. You sent me 18 months ago an option form from Clerical Medical and I opted to have a personal pension but this was stopped because the policy should have been transferred to the pension scheme. KPMG continue ‘should any benefit payment or transfer value be paid from the Wrekin Group Pension Scheme, this will need to be reduced to take into account any monies that I may receive but I cannot have the policy and so receive the monies there from. This needs to be sorted out as it is very difficult to make decisions in this uncertainty.”
31. Mr Weaver also made a comment about his retained benefits and concluded by saying:

“Furthermore I have just realised that the deduction for retained benefits for a deferred member might arise, if KPMG’s interpretation is correct, from service with another company or a personal pension accruing either before or after employment with Wrekin.  This could mean that my contributions to the Crest Nicholson pension scheme are a complete waste of money.  Presumably this does not apply to present active members of the Wrekin scheme who are contributing to the DC section – they can increase their pension by contributing to Wrekin’s DC scheme.  Why should they be treated differently to deferred members?  This cannot be right.  Please remember that senior management members worked hard and paid additional contributions for this benefit.  The underpin is poor recompense.

“I was going to send a reply to KPMG in these terms but with the current situation I thought I would appraise you of my concerns first.  Your comments would be appreciated.”    

32. Mr Weaver was on holiday from 27 November to 1 December 2004. He died unexpectedly on 4 December, before the Chairman of the Trustees was able to respond to his letter. 

33. Mr Weaver was, at the time of his death, a deferred member of the Scheme. Mrs Weaver was entitled to a sum of approximately £31,000 in accordance with rule 9.8.  She wrote to the Trustees on 13 January 2005, telling them:

“As [my husband] was a deferred pensioner in the Scheme and had not reached his Normal Retirement Age, I am entitled only to a refund of his contributions of approximately £31,000 plus any bonuses that may have accrued. 

“My husband had intended to take a transfer of his entitlements from the Scheme to a personal pension policy.  He was prevented form doing so before his death by the delay in receiving a transfer value quotation from you.  My husband wrote to Mr Austin by e-mail on 22 November 2004…

“The quotation confirmed a transfer value of just under £390,000 (excluding those entitlements not taken into account).  If the transfer had been made in accordance with your obligations to my husband, the value of the benefits from the receiving policy due to me would be far in excess of the value of my husband’s refunded contributions. 

“I stand to lose substantially because of this maladministration and delay.  Consequently, in order to rectify this position, I should be grateful if you would provide either a transfer of my husband’s entitlements to a personal pension policy for my benefit or a pension for me from the Scheme.”     

34. A substantive response to this letter was sent in August 2005, after Mrs Weaver had sought the assistance of the Pensions Advisory Service (TPAS).  The Trustees reiterated that:

· Mr Weaver had requested a transfer quotation from the Administrators on 22 April 2004;

· On 5 May 2004 KPMG had written to explain that Counsel’s opinion on an issue that affected members’ benefits was needed before the transfer value could be quoted; Mr Weaver had been involved in the decision to instruct Counsel;

· The transfer value was sent on 20 October 2004 by KPMG; Mr Weaver queried the basis of the calculation on 1 November 2004, but KPMG had no further correspondence from him, nor a request for the transfer value to be paid.  

35. There was further correspondence between the Trustees and TPAS on behalf of Mrs Weaver, but the matter was not resolved to her satisfaction and she complained to me.  
SUBMISSIONS
36. On behalf of the Complainant
36.1. It is improbable that Members would have agreed to transfer from the Clerical Medical Scheme to the Scheme had they realised that the benefit on death in deferment would much less than in the Clerical Medical Scheme.   The new Senior Management benefits were intended to be an enhanced by comparison to the Clerical Medical Scheme.  If death benefits are in fact less good, then there has been a contractual breach and/or the change in terms is unfair and should not be allowed to stand.     
36.2. It would not be correct to say that because Mr Weaver was a trustee he was in some way the author of his own misfortune.  As a lay trustee he was responsible for steering the ship rather than stoking its boilers.  He had no power to act unilaterally as trustee and once he had ceased to be an active employee was far removed for the core of power and activity of the employer and trustee board. In respect of his own benefits he was dependent on the Administrators to respond to his requests as a member. 
36.3. The fact that Mr Weaver was researching IFAs and annuity rates is an indication of his intention to transfer out.

36.4. As evidence of Mr Weaver’s concerns about the security of the Scheme (as a reason for transferring out) I have been shown a letter that Mr Weaver wrote to Malcolm Wickes MP about coverage of the Financial Assistance Scheme (FAS) and the Pension Protection Fund (PPF).
36.5. Scheme rule 9.12 gave a free-standing right to a cash equivalent transfer confined only in relation to Normal Retirement Date (as defined as the 65th birthday) so it is not correct that the Trustees’ consent was required.
36.6. The transfer value quotation did not comply with section 93(A) of the Pension Schemes Act 1993 and Regulation 6 of the Occupational Pension Schemes (Transfer Values) Regulations 1996 / SI 1847. 
36.7. The scheme has generally been administered badly over a long time.  Correspondence from the Chairman of the Trustees is provided in evidence. Mrs Weaver wishes to extend her complaint to include Entegria, who were Administrators prior to KPMG since KPMG may have been frustrated by the earlier conduct of Entegria.

36.8. A fellow trustee of Mr Weaver, N, has given evidence to Mrs Weaver’s adviser about the generally poor administration and illustrating that Mr Weaver was concerned about his death benefits and the stability of the scheme, and that he would have transferred to a personal pension. However, he has been discouraged from giving this evidence directly to me.   I should take oral or written evidence from Mr N.
36.9. Mr Weaver ought to have been provided with information about his benefit entitlement within two months of leaving service.  That maladministration acted as a “temporal drag”.  Had the information had been provided when it should have been, the probability that Mr Weaver would have transferred would be higher.

36.10. There is evidence that Mr Weaver was actively talking to an IFA, Momentum Financial Services Ltd, in or about October 2004. 
36.11. Letters from Mr Weaver’s GP, provide evidence to the effect that, as a diabetic, their was a risk of sudden death.  The GP said, in a letter dated 18 May 2007:

“Because I did not know Mr Weaver very well, I am uncertain as to what he was told about his condition [of diabetes], and how it might affect his longevity.  It is my understanding that most deaths from diabetes occur secondary to cardiovascular disease, and this may not be preceded by any identifiable symptoms or ‘long drawn out illness’.  As such, I feel it is perfectly possible that Mr Weaver could have felt ‘well’ one minute and ‘go’ the next. Unfortunately, I am not able to tell you whether Mr Weaver was aware of this.”

An intelligent person such as Mr Weaver was very likely to be aware of the potential effects of his condition so would have been aware of the need to provide for Mrs Weaver.
36.12. There had been an intention on the part of the Trustees, going back three or four years, to execute a Deed of Rectification, one of whose effects would have been to have provide better benefits (with retrospective effect) for widows and dependants on death in deferment.  Had that Deed been concluded, Mrs Weaver would have benefited. The Trustees and Employer were perhaps trying to avoid her obtaining the benefit of such a retrospectively effective amendment. 
36.13. It is not appropriate to use the ‘balance of probability’ test in deciding whether or not Mr Weaver would have transferred out of the Scheme. As relevant to contract and tort the law has developed a method of assessing damages by way of compensation, where an event may or may not have happened. I should have regard to that law in considering the remedy for injustice in consequence of maladministration.  Adherence to the balance of probability approach would mean that , if the probability of Mr Weaver transferring out was 49%, then Mrs Weaver gets nothing; if the probability was 51%, Mrs Weaver’s complaint can be fully upheld.   

36.14. The cases of Allied Maples Group Ltd v Simmons & Simmons and Scally v Southern Health and Social Services Board are relevant. The defendant’s failure in Scally is analogous to the failure of the Respondents in this case to send details of pension benefits and options requested by Mr Weaver in 2003. Only when he had this information could he give consideration as to whether to transfer out. The date of Mr Weaver’s death is analogous to the cut off date of 1982 in Scally, since from that date, the ‘chance’ was lost forever. 
36.15. If Mr Weaver (rather than his widow) had been the complainant in this application, it might well have been appropriate to assess the likelihood of his having transferred out of the Scheme.  However, where (as here) the complainant’s depends on the hypothetical action of a third party Allied Maples applies. Under that test a claimant succeeds provided he shows that there was a substantial chance of the third party acting so as to confer the benefit and substantial chance is then reflected in the quantification of damages. Lord Nicholls made clear in the House of Lords Case of Gregg v Scott [2005] UK HL 2 that the loss of chance doctrine is not confined to determining how a third party would have acted. 
36.16. There was a substantial chance of Mr Weaver transferring out of the Scheme; having established this an assessment should be made of the likelihood of that happening.  If that assessment were to be 40%, compensation should be assessed at 40% of the transfer value; if the likelihood of a transfer out was 80%, compensation should be 80% of the transfer value. 
36.17. There is no requirement for Mrs Weaver to have lost a chance of doing anything for the doctrine to apply.  What is needed is for the reduction of a favourable outcome to be the head of damage.
On behalf of KPMG
37. The Scheme Actuary at KPMG says that he started in that role at the beginning of 2003. Faced with retirement figures to calculate, he says he queried with the Trustees’ legal advisers how the various slices of benefit should be treated. The advice was different from that received by his predecessor and upon which the January 2002 valuation had been based. After some discussion it was agreed with the Employer and the Trustees that Counsel’s opinion should be sought. It was not until the summer of 2004 that this was received and had the effect of changing the way in which transfer values were calculated. The new basis was used from 1 October 2004. The Senior Section had its own problems, particularly in the assignment of the Clerical Medical policy. The Actuary says that Mr Weaver was a Trustee and party to all discussions. He was in regular contact with Mr Weaver and they spoke on numerous occasions about all of those issues.
38. The KPMG Actuary also advises me that in 1998 when the Executive tier of the Wrekin Group Pension Scheme was established, the Clerical Medical scheme had 10 members. One of these was a deferred member, and one was due to retire and had not joined the Executive tier. The remaining eight, including Mr Weaver, had elected to join the Executive tier.
39. Benefits under the Clerical Medical scheme were held under a master policy. When a member retired he was removed from the policy and benefits secured by purchase of an annuity. Deferred members remained part of the policy unless they transferred to another scheme or benefits were assigned to an individual policy with Clerical Medical in the member’s own name.
40. The Master Policy could only be assigned to the Wrekin Group Pension Scheme in its entirety; it was not possible to exclude deferred members without their specific consent, or the retiring member who had elected not to join the Executive tier. The Actuary presumed that this was the issue that prevented the Clerical Medical policy being assigned.

On behalf of the Employer
41. Wrekin Group plc in their submissions to me say that the main reason for the delay in providing Mr Weaver with a transfer value statement was the problems encountered with equalising normal retirement ages under the Scheme. Mr Weaver also raised queries about the Clerical Medical policy of which Wrekin Group plc was the Trustee.  The company say that as a Trustee of the Wrekin Group Scheme, he should have been aware of the status of this policy. 
42. Wrekin say that although Mrs Weaver argues that had her husband received the transfer value statement earlier, and if his queries regarding the Clerical Medical policy had been answered more quickly, he would have effected a transfer prior to his unexpected death in December 2004, their understanding was that Mr Weaver’s untimely death could not have been foreseen by him or anyone else. They say therefore that it is unlikely on the balance of probabilities that he would have taken a transfer away from the Scheme at 75% of his full entitlement when only a few months away from his 60th birthday when he would have been eligible for a full unreduced pension from the Scheme as of right. They believe that it is unlikely that an IFA would have advised Mr Weaver to opt for a reduced transfer value in the circumstances. 
43. Wrekin note in reference to the query about FAS / PPF that had Mr Weaver drawn his benefit from the Scheme at age 60 (14 April 2005) and Wrekin subsequently become insolvent and the Scheme been accepted into the PPF, his pension would have been fully protected.

On behalf of the Trustees

44. The Trustees say that Mr Weaver, as one of them, was well aware of the reasons behind the delay in providing him with the information that he had requested. They say that the Transfer Value statement may have been issued a day or two outside the statutory time limits but it would be harsh in the extreme to suggest that this amounted to maladministration. They doubt that this delay would have impacted upon subsequent events.

45. The Trustees say that the quotation issued by KPMG on their behalf on 20 October 2004 was correct. Whilst Mr Weaver may have raised queries about the effect that the Clerical Medical policy had on the transfer value, he should, as a trustee have been aware of this and the position regarding the assignment of the policy. They say that in any event it is implicit from the statement issued that the transfer value was intended to cover the full value of Mr Weaver’s benefits under the Scheme because the Date of Commencement of Pensionable Service is given as 22 September 1980; the date he joined Wrekin.
46. The Trustees say that it is clear that Mr Weaver had not reached a decision about transferring his benefit, since he had not taken the first steps in contacting an Independent Financial Adviser in order to set up a Personal Pension, or sought the permission of the Trustees for a transfer to go ahead. They feel that an IFA, with a duty to give best advice, would not have advised him to transfer because to do so would have resulted in the loss of a significant amount of capital from his pension fund. They also feel that had he disregarded such advice, there would not have been sufficient time, before his death, to have set up a personal pension policy to receive the transfer value. 
CONCLUSIONS
The Clerical Medical Scheme
47. The closing of the Clerical Medical Scheme and the establishment of the new Senior Management section of the Scheme probably did not need Mr Weaver’s consent, though I do not need to reach a conclusion on that.  I cannot see that there was any contractual undertaking – certainly not that the benefits under the new arrangement would be better in all respects.
48. It is apparently accepted by all concerned that no transfer of benefits from the Clerical Medical Scheme to the Scheme ever took place, nor was the policy assigned to the Trustees of the Scheme.  I understand that benefits have not been paid out of the Clerical Medical Scheme.  Mrs Weaver says that this is because Clerical Medical have not been instructed to make payment.   Because the matter is not within the scope of Mrs Weaver’s complaint I am not able to reach a formal conclusion on whether benefits should have been paid.  However, I am not aware of anything that prevents it.  If Mrs Weaver needs to make a formal complaint to me about the Clerical Medical Scheme and asks me to expedite it I will consider that application. 
Mr Weaver’s position as a trustee
49. I do not consider that Mr Weaver’s involvement as a trustee is directly relevant to the outcome of this complaint.  Mrs Weaver can complain about any injustice she has suffered at the hands of the Trustees, even if Mr Weaver was one of them.  
Basis of any remedy
50. I am asked to decide whether Mrs Weaver has suffered injustice as a result of maladministration by the respondents.  As an alternative, or in addition, Mr Weaver’s legal personal representatives could have pursued a complaint. Again the complaint would have been of injustice due to maladministration, but the injustice claimed would have been to Mr Weaver (or his estate) presumably in the form of loss to the estate and/or Mr Weaver’s failure to provide for Mrs Weaver. 
51. The cases cited as authority for a “loss of chance” can typically be represented as cases where A owes a duty to B of which A is in breach.  Were it not for that breach, a third party, C, could have taken some step that might have produced a better outcome for B.  B’s claim is for the loss of the chance of that better outcome.
52. This case, as brought under my jurisdiction, is different. Mrs Weaver’s eligibility to complain to me does not depend on any duty owed by the respondents directly to her. (On the facts the maladministration alleged can only have occurred in dealings between the respondents and her husband, but she can still complain about injustice resulting from it).  However, had the matter been litigated it could only have proceeded as a case brought on behalf of Mr Weaver’s estate, since the duty allegedly breached by introducing needless delay would (in the absence of any exceptional feature) have been owed by the respondents to Mr Weaver, not Mrs Weaver. 
53. So if this case had found its way to the Courts it would not have been dealt with as if Mr Weaver was a third party.  In Allied Maples Stuart-Smith LJ dealt briefly with the case of Otter v Church [1953] 1 Ch 280 which is almost directly analogous and which the judge said should have been decided on a strict balance of probabilities.
54. Mr Weaver is a third party to this complaint in that Mrs Weaver’s complaint is that she has suffered injustice.  But he is not a true third party because he was the subject of any maladministration.  It is because of Mr Weaver’s direct involvement in the matters complained of that the complaint arises at all.  And because of that direct involvement that there are two ways in which a complaint could have been made, as explained in paragraph 50.  It is counter-intuitive that loss in the same case (and ultimately borne by the same person) should be assessed on an entirely different basis depending on whether it was brought by Mr Weaver’s legal personal representatives or Mrs Weaver.  
55. For these reasons I am not of the view that the loss of chance doctrine should be applied in my consideration of this case, under my jurisdiction.  I add that if it had been, I would have needed to decide that there was a substantial chance of a better outcome for Mrs Weaver based on what Mr Weaver might have done.  It will be clear from what follows that, although I have used the balance of probabilities as the basis of my decision, I do not in fact consider that there was a substantial chance.
The delay in providing information
56. Mr Weaver’s request for a transfer statement, or statement of entitlement as it is referred to in s.93A of the Act, was on 20 April 2004. Under Regulation 6, the guarantee date has to be no more than ten days before the statement of entitlement is provided to the member and the guarantee date must be within a period of three months from the date of the member’s application.

57. However, Regulation 6 also allows that if, for reasons beyond the Trustees control, they were unable to obtain the information required to calculate the cash equivalent by that date, they had up to six months from the application date – taking them to 20 October 2004 to provide the statement to Mr Weaver.

58. In the event, the transfer statement was issued under cover of a letter from KPMG dated 20 October, although Mrs Weaver has presented evidence to suggest that it was not actually posted until 22 October.

59. Whilst not complying with the Regulations in terms of timescales and providing a statement of entitlement without a guarantee date may amount to maladministration, I do not think that it can be said that any injustice to Mrs Weaver has resulted. If I were to find that the statement of entitlement should have been issued several months earlier than it was, I would have to go on to consider what the consequences were.  I deal with those consequences below in terms of the statement of entitlement being received when it actually was.  My conclusion would not be different if it had been received earlier.
60. Nor would my conclusion be different if I were to conclude that there had been maladministration in failing to provide Mr Weaver with a statement of benefits when he left service or soon after.  Even taking into account what Mrs Weaver’s representative describes as “temporal drag” I would not be able to find that Mr Weaver would have transferred on the balance of probabilities. It is, if anything, less certain, because the only substantive evidence on which to base a conclusion about what would have happened before Mr Weaver had any figures at all is that he started by asking about early retirement, not transferring.   Adding Entegria as respondents would not assist Mrs Weaver.  And in the circumstances I do not need to take oral or written evidence from Mr N.
What would Mr Weaver have done?
61. Although he felt it necessary to seek further clarification from the Administrators and the Trustees about the adjustment in respect of the Clerical Medical policy (as a trustee, something of which he ought to have been cognisant), Mr Weaver was in possession of an apparently correct transfer value figure on 24 October 2004. 
62. Mr Weaver was apparently researching annuity providers and IFAs on the internet in the period after he received the transfer value quotation and I accept this as evidence that Mr Weaver was considering whether to transfer. 
63. Mr Weaver had written to his MP regarding the coverage of the FAS and PPF, which indicates that he had some concerns about the security of his benefits.
64. Mr Weaver, however, appears to have taken no substantive action towards actually effecting a transfer. He had neither appointed a financial adviser, nor had he approached the Trustees for permission to transfer (as they said was necessary due to his proximity to age 60). I agree that in fact Mr Weaver had a free-standing right to a transfer value under the Scheme’s rules. But I do not think anything hangs on this.  Mr Weaver does not seem to have thought that the requirement for Trustees consent was important – presumably because he thought it would be given.  For the purposes of this Determination I have assumed that it would have been given, even though unnecessary.
65. Although Mr Weaver was plainly considering his options, the evidence does not suggest that he was predisposed to transfer out.  If anything, his predisposition was not to. In the letter to his MP he acknowledged that transferring to a personal pension from a defined benefit arrangement would generally be to a member’s detriment ‘as a bought pension policy or annuity would generally give poorer benefits.’
66. It would have been clear to Mr Weaver that by taking a transfer value reduced to take account of the scheme’s under-funding he was losing value of about £130,000 compared with waiting until he was 60 and taking his pension then. I am inclined to agree with the Respondents that had Mr Weaver sought financial advice he would not have been recommended to transfer to a personal pension since this would have required him to accept a reduced transfer whilst an unreduced retirement pension (with contingent spouse’s pension) would have been available in less than six months.  There are likely to have been better options (as one example, term assurance, if available, and however expensive) that would not have “cost” £130,000.  Mrs Weaver’s adviser says that Mr Weaver might not have taken advice at all.  The implication is that he might have acted inadvisably.  But it is against the balance of probabilities that he would.
67. Mr Weaver suffered from diabetes which would have shortened his life expectancy.  But I have seen no evidence that he was particularly concerned for his short term survival and I do not find that the presence of his illness was so significant an issue that he would have transferred purely to obtain better benefits for Mrs Weaver, ignoring any contrary factors. 
68. I cannot conclude that it is more probable than not that Mr Weaver would have transferred out of the Scheme if he had been provided with a statement earlier.
The Deed of Rectification
69. Mrs Weaver’s representative says that a Deed of Rectification with retroactive effect had been proposed by the Scheme lawyers which would have had the effect of improving benefits on death in deferment. 
70. This deed has not been executed.  The allegation is that it has not been executed in order to deprive Mrs Weaver of any increased benefits.  
71. I do not entirely follow the reasoning.  If the Trustees and Employer wish to provide death after leaving service benefit improvements retroactively they may be able to do so.  But as far as I know, if they do so, Mrs Weaver would be the only person to benefit.  However it is apparent from their defence of this complaint that they do not wish to increase the benefits payable to Mrs Weaver.
72. The only other reason for a benefit improvement to be retroactive would be if it was a rectification in the full sense of the word – that is if it was always intended that the benefits should have been other than they are.  I have seen no evidence of that and I do not think it is what is alleged. Mrs Weaver thinks that evidence from Mr N would make it clear why the failure to execute the Deed was to her disadvantage, but I do not see how it could.
73. I am unable to uphold any part of Mrs Weaver’s complaint. 
TONY KING

Pensions Ombudsman

19 November 2007
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