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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Hunt

	Scheme
	:
	The Daybrook Laundry Pension & Life Assurance Scheme

	Respondents
	:
	The Trustees of the Daybrook Laundry Pension & Life Assurance Scheme (the Trustees)

Daybrook Holdings Limited (the Employer) (Daybrook)


MATTERS FOR DETERMINATION 

1. Mr Hunt has raised a number of complaints, which are listed below:

Calculation of Mr Hunt’s benefits
1.1. At the time he left employment in 2001, he agreed to defer taking his pension until December 2003 on the basis that there would be no reduction for early payment.
1.2. His Normal Retirement Date (NRD) should have been amended to his 60th birthday to match his contract of employment.

1.3. Under equalisation requirements, his NRD is his 60th birthday because the Scheme Rules have not been amended correctly.

1.4. He has not received the benefit of contributions he made to the Scheme between 1 October 1963 (when he joined) and 1 October 1975 (when the Scheme became a final salary arrangement).
Winding up
1.5. Daybrook illegally ceased contributions to the Scheme in March 2001.

1.6. The Trustees failed to restore the imbalance between the Scheme’s assets and liabilities before commencing to wind up the Scheme.

1.7. The Trustees only demanded the Minimum Funding Requirement (MFR) debt from the Employer as opposed to securing full payment, which they did not seek until December 2003.

1.8. He was not included in the pensioner category rather than the deferred member category.
1.9. The Trustees have not said why they are winding up the Scheme.

1.10. No reliable information has been provided as to the likely reduction in his entitlement.
Scheme Amendments
1.11. The Company improperly altered the definition of Final Pensionable Salary.

1.12. There have been alterations to the Scheme Rules which are in breach of Section 67 of the Pensions Act 1995 and clause 12 of the Definitive Deed.
1.13. The Trustees amended the Scheme Rules so that they, rather than the Actuary, would determine whether changes to the Scheme would adversely affect the members.

Scheme Management
1.14. The Trustees failed to deal with his complaint under the internal dispute resolution (IDR) procedure.

1.15. The Scheme handbook did not reflect the provisions of the Pensions Act 1995 and did not refer to Section 67.

Claim for Damages

1.16. Mr Hunt has made a claim for “damages”, the details for which are set out in Appendix 3, paragraph 8.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE CALCULATION OF MR HUNT’S BENEFITS
MATERIAL FACTS
Trust Deed and Rules
3. Extracts from the relevant Scheme documents are contained in Appendix 1 to this determination.

Background
4. Mr Hunt’s employment with Daybrook began on 1 August 1961.
5. Under an employment agreement dated 14 September 1962, Daybrook agreed to take out a With Profits Pension Assurance Policy for the benefit of Mr Hunt. This was to provide a minimum pension of £500 p.a. at age 65. Mr Hunt was to contribute ten shillings per week and Daybrook would pay the balance of the premium.

6. Mr Hunt has submitted a “Certificate of Membership”, which indicates that he joined the “Daybrook Laundry Co. Ltd. Pension and Life Assurance Scheme” on 1 October 1963. He has also provided a copy of a letter, an undated letter, from a director of Daybrook Laundry Company Limited, which stated:
“I am pleased to tell you that the Company has decided to amend the eligibility conditions of the Pension and Life Assurance Scheme.

In the past, membership of the Scheme has been restricted to employees on the Company’s Register of Permanent Staff but it has now been extended to include employees whose names are entered in the Company’s Register of Executive Staff. You may join the Scheme from the 1st October 1963.”

7. In August 1966, the Metropolitan Pensions Association Ltd wrote to Daybrook stating that the paid up value of Mr Hunt’s “supplementary scheme benefits” was £553, with a guaranteed option of £55.6s.0d. They said that, if bonuses continued at their then current rate, the policy would, at maturity, provide a pension of £185, payable at Mr Hunt’s normal retirement date. On 1 May 1967, Daybrook signed two supplementary agreements to assign the policy to Mr Hunt and to cease to pay any contributions to it. Clause two of one of these agreements stated that Mr Hunt “shall become a member of the Company’s Pension and Life Assurance Scheme and shall contribute to the scheme in accordance with its rules”.
8. Payments to the with profits policy ceased in 1967. Mr Hunt has received a benefit under this policy and has confirmed that this is not a matter of dispute.

9. In 1975, ‘Members of the Pension and Life Assurance Scheme’ were notified that the scheme was to be improved (see paragraph 2 of Appendix 2). Pensions were to be related to a member’s earnings by the formula 1/60th of Final Pensionable salary for each complete year of membership from 1 October 1975. Benefits earned prior to 1 October 1975 were to be paid in addition. Executives and Senior Executives received a separate additional announcement (see paragraph 3 of Appendix 2), which informed them that their pension at normal retirement date would be 50% of their Final Pensionable Salary. This included benefits earned before 1 October 1975.

10. Daybrook and the Trustees wrote to Mr Hunt on 23 January 1990:
“We have pleasure in outlining the special provisions which apply to you under the Scheme.
Your benefits are those applicable to ordinary members of Section 1 of the Scheme, except as modified below. The terms used in this letter have their normal Scheme definitions, unless otherwise stated.

The current ordinary provisions of the Scheme are outlined in the May 1989 edition of the explanatory booklet for the Section 1 members of the Scheme.

1. Normal Retirement Pension
On your retirement from Service at Normal Pension Date, subject to any restrictions which may be necessary to comply with Inland Revenue requirements, your pension will be equal to 50% of your Final Pensionable Salary.

2. Early Retirement
If an early retirement pension becomes payable to you under the Scheme the amount of such pension will, subject to any restrictions which may be necessary to comply with Inland Revenue requirements, be the amount calculated by reference to the following formula:-

N x P

NS


where
N = service completed with the Company to date of leaving



NS = service you would have completed had you remained to Normal Pension Date



P = your expected pension at Normal Pension Date calculated in accordance with 1. above using your Final Pensionable Salary at the date of leaving.

The pension calculated by reference to the above formula will be subject to the reduction referred to in the explanatory booklet, on account of its payment prior to Normal Pension Date.”

11. Further changes to the Scheme were announced in October 1990. The Announcement said that the Scheme’s NRD was to be equalised at age 65 but members were to be given the right to retire early from age 60 (see paragraph 4 of Appendix 2). Mr A (Chairman of Daybrook and Chairman of the Trustees) has stated that the minutes of a meeting of the Board of Daybrook in September 1990 include notes of a meeting between the directors, trustees and executives with their advisers. He has provided a copy of an addendum to the Scheme booklet issued in October 1990, which stated:
“Addendum to the explanatory booklet dated May 1989 applicable to members who joined the Scheme on or after 1st November 1990

1.
On page 8 of the booklet, the definition of Normal Pension Date should be amended as follows:-

Normal Pension Date is your 65th birthday.

The effect of the above amendment is that female members’ benefits will be calculated in the same way as those for men.”

12. Mr Hunt says that he made enquiries about paying Additional Voluntary Contributions (AVCs) in 1991. He says he was told that there was no scope for him to pay AVCs because all of his years of contributions would count and would already take him over the two-thirds limit imposed by the Inland Revenue. Mr Hunt has submitted a statement from a Mr Lewis to support this assertion (see Appendix 3, paragraph 7).

13. On 1 August 1993, Daybrook and the Trustees wrote to Mr Hunt:

“The Company and Trustees are pleased to inform you that with immediate effect the definition of Final Pensionable Salary … is to be changed (from the current average of 3 consecutive years’ Pensionable Salaries) to the highest Pensionable Salary in the last five years before Normal Pension Date or earlier date of retirement, leaving or death.

Pensionable Salary is defined as basic salary at each 1 November plus profit share, bonus and any commission received over the previous twelve months.

Your benefits are subject to the governing documentation of the Scheme …”

14. Mr Hunt’s annual benefits statement as at 1 November 1993 quoted a pension at Normal Pension Date (NPD) of £15,626.50 p.a., based on a salary of £30,000. His date of joining the Scheme was shown as 1 October 1963.

15. In October 1996, Daybrook wrote to William M Mercer Limited (Mercers) (then the Scheme Actuaries) requesting some information about possible changes to the Scheme. With reference to Mr Hunt, Daybrook said that, at age 55, he already had 35 years’ service with the company. They asked how long he should continue to contribute and what his position would be if he retired at age 60. In their response of 11 November 1996, Mercers said that Mr Hunt’s expected pension at age 65 would be the greater of 30.67/60ths plus £293.50 (possibly in respect of pre-1975 service
) (£15,756 p.a.) or 50% of final pensionable salary (£15,375). In calculating the 60ths pension, Mercers used a three year average salary, whereas for the 50% pension, they used the best salary in a five year period. They said that the estimated cost of providing a 50% pension from age 60 was £67,000.
16. In November 1996, members were told that the Scheme booklet was to be updated to include changes which had taken place since its last publication. The November 1996 announcement also set out the definition of Pensionable Salary (see paragraph 5 of Appendix 2).

17. A Pension Renewals Sheet dated 1 November 1997 showed Mr Hunt to be a 60ths member, starting with the Company on 1 August 1961 and with a pensionable salary of £31,057.

18. Mr Hunt’s annual benefit statements for November 1997 and 1998 quoted a ‘Date Commenced Pensionable Service’ of 1 October 1963 and a NPD of 22 June 2006 (his 65th birthday).
19. In June 1999, KPMG (the Trustees’ advisers) provided a report into research they had undertaken into Mr Hunt’s pension entitlement. For a summary of and extracts from KPMG’s paper see paragraph 4 in Appendix 3.
20. In January 2000, Mr Hunt was offered a new contract of employment, which provided for his employment to terminate on his 60th birthday. Mr A has explained that, from 1996 onwards, three new senior executives had been appointed with contracts of employment providing for retirement at age 60. He says that Mr Hunt was “offered” a similar contract on a number of occasions between 1996 and 1998. Mr A says that a new managing director offered Mr Hunt a new contract of employment in 2000 but he understands that Mr Hunt did not sign the contract. The copy provided by Mr Hunt is unsigned. Mr Hunt says that the new managing director left the Company before he had a chance to sign the contract, but he would have been willing to sign.
21. Mr Hunt’s November 1999 statement quoted a ‘Date Commenced Pensionable Service’ of 1 October 1975. It was sent to him in June 2000.
22. Following receipt of his 1999 statement, Mr Hunt wrote to Mr A on 20 June 2000:

“… I would advise that the statement does not reflect the outcome of discussions between us, which took place some twelve months ago, …

As I am to retire in 12 months, in line with the company’s decision to issue contracts to Senior managers which require automatic retirement on achieving their 60th birthday, I am somewhat concerned that no provision has apparently been made within the company pension scheme, to cover the changed circumstances. You will recall that I registered my dissatisfaction in that I had been discriminated against when comparisons were made between the treatment of myself and employees of like status, past and present. Past managers were allowed to retire on half salary having contributed to the current pension scheme for less than 20 years and on pensionable salaries which included all benefits, and in recent times managers have been engaged with a normal retirement age of 60 years …”
23. Mr A wrote to KPMG, on 30 June 2000, saying that Mr Hunt believed that the Company had agreed that there would be no reduction to his pension if he retired at 60 rather than 65. Mr A said that Mr Hunt now needed to know what his pension would be if he retired at age 60. He asked KPMG to provide figures on a number of scenarios: using Mr Hunt’s current pensionable salary; the pension at age 65 (based on both calculations and the 50% promise); the pension at age 60 (based on both calculations and the 50% promise); and what one-off capital sum would be required to raise Mr Hunt’s pension at age 60 to what it would be at age 65.

24. In September 2000, KPMG wrote to Daybrook advising (inter alia) that the change in the dates shown on the annual benefit statement reflected a change in the way the information was recorded. They referred to their previous report and confirmed their understanding that Mr Hunt’s benefits would be based on 30 years and 8 months of 1/60th accrual and a fixed pension for pre-1975 service. KPMG also confirmed their understanding that the NRD was at age 65; albeit that members had been given the right to retire at age 60 without the consent of the Company.
25. Mr A (in his capacity as Chairman of Daybrook) wrote to Mr Hunt on 4 January 2001:

“Following our November meeting, I enclose a Statement of your Early Retirement Benefits under the Company’s scheme. This is based on your being 60 years old on 22 June 2001 and your salary being £34,137.34 on 1 November 2000.

I can confirm that should you wish to retire on your 60th Birthday both the Company and the trustees of the Pension Scheme do consent.”

26. The early retirement benefit statement quoted a pension of £11,080 p.a., or a lump sum of £48,215 p.a. with a pension of £6,355 p.a., based on retirement in June 2001.

27. Mr Hunt wrote to Mr A, on 11 January 2001, outlining the issues he considered to be outstanding and asking that they be discussed by the Trustees.

28. On 29 January 2001, Mr A (in his capacity as Chairman of Daybrook) wrote to Mr Hunt:

“Following receipt of your letter of 11 January 2001, we met on Tuesday 23 January. You stated at the meeting that the Pension entitlement should you require (sic) in June 2001, was inadequate.

I stated that the Company was willing to consider assisting you to retire in June 2001 and ask that you consider what the Company could do to allow you to fulfil your desire to retire early.”

29. Mr Hunt responded that he could not afford to retire on anything less than 50% of his final pensionable salary without penalty (approximately £17,000 p.a.).

30. Following a further meeting, Mr A (in his capacity as Chairman of Daybrook) wrote to Mr Hunt on 6 February 2001:

“… I confirm an ‘in principle’ agreement for you to retire in June 2001. Daybrook Ltd will pay you a lump sum the majority of which will be tax free. This will provide for you for 30 months at a similar level to the pension you will start to draw in December 2003 at the age of 62 and half years. I need our pension advisors to check our rough figures that this pension will be slightly in excess of £14000 per annum …

This letter does not include precise figures. I wanted to reply immediately before the inevitable delays in receiving advice from KPMG. I will also check with them their understanding of any pension value you have between November 1963 and November 1975.”

31. KPMG subsequently wrote to Mr A to say that their understanding was that Mr Hunt’s service between 1963 and 1975 had been ‘incorporated within the pension promise made in 1975’. They referred to the 1975 announcements (see Appendix 2).

32. On 23 February 2001, Mr Hunt was notified that the Scheme was closing and that Daybrook were establishing a stakeholder pension instead.
33. Mr A wrote to Mr Hunt on 2 March 2001:

“We agreed:-

· You would retire at your 60th birthday, precise date to be agreed …

· … would offer a minimum number of days work over the next 2 years (after retirement), which you agree could be extended in number if required …

· You would receive severance pay of £30,000 at termination.

Your pension would be as calculated by KPMG.

At 4% GMP between retirement 22/06/01 and pension date of 22/12/03 this will be £14,450 per annum.

At 3% GMP this pension would be £14,140 per annum

This is agreed now.

Any additional Pension that you think is due for service between 1963 and 1975 (and KPMG think is not due) will be resolved outside the above agreement.”

34. The Scheme was closed with effect from 31 March 2001 and the Trustees resolved to wind it up with effect from 25 April 2001 (see Announcement to Members, paragraph 6, Appendix 2).

35. Mr Hunt reached age 60 in June 2001.

36. Mr Hunt signed a Compromise Agreement in July 2001. His employment ceased on 31 October 2001. The Compromise Agreement did not refer to Mr Hunt’s pension entitlement.
37. On 3 September 2001, Mr Hunt wrote to Mr A:

“Although my official leaving date is 31st Oct, having discussed the matter … my attendance at Daybrook is likely to be Friday 28th Sept, although I am happy to continue a few days more if required.

There are still a few matters outstanding … You will recall that [Mr E, Daybrook’s Finance Director] was asked to provide information for me concerning:-
A. The With-Profits Scottish Amicable Policy …

B. The Company Pension Scheme recently closed. Benefit taken from 23-12-03

C. The Stakeholder pension scheme …

It would appear that [Mr E] is having some difficulty with his enquiries concerning items A and B …”

38. On 13 November 2001, Mr A wrote to Mr Hunt, enclosing a cheque for £30,000. He said:

“… As you are aware the final salary pension scheme does not provide any guarantee of pension amount at any time in the future. The figures we discussed in detail in the Spring, which are referred to in paragraph four of my letter to you of 9th April 2001*, were based on reasonable assumptions employed by KPMG in calculating an indicative figure.”

*Mr A has been unable to locate a copy of this letter. Mr Hunt says that he has searched for the letter many times and has been unable to find a copy. He says that, at the time he received the above letter, he did not check the date of the earlier letter, believing it to refer to correspondence from Mr A actually dated 6 February 2001 (see paragraph 30).

39. Further announcements were issued to members in January and February 2002 (see paragraphs 7 and 8, Appendix 2).
40. In March 2002, Mr Hunt wrote to Mr E saying that he was saddened to hear of Daybrook’s closure and asking (inter alia) to whom he should apply for information about the Scheme. He was told to contact KPMG about his pension under the Scheme.
41. Following a further announcement from the Trustees (see paragraph 9, Appendix 2), Mr Hunt wrote to KPMG, on 12 February 2003, saying that he was a little concerned because benefits were shortly due to be paid to him. He said he confirmed his intention to take his benefits with effect from 23 December 2003 and asked that they confirm the benefits he was to receive.
42. On 4 July 2003, Mr A wrote to Mr Hunt:

“I have recently become aware that you have been communicating with KPMG regarding your pension.

As a Trustee of the pension scheme we await their, KPMG, calculations to enable us to proceed with the Wind-up of the Scheme. As chairman of the company I await the result of their calculations to enable us to make good any shortfall in funding.

… I hope the above procedures of wind up will be complete this year and that should you wish to take your pension at 62½ in December this will be attractive to you.”

43. Following further correspondence with KPMG and Mr A, Mr Hunt wrote to Mr A on 15 July 2003 asking for confirmation that he would honour the agreement reached between them and outlined in the letter dated 6 February 2001 (see paragraph 30).

44. On 30 July 2003, KPMG wrote to Mr Hunt:

“As you are aware benefits ceased to be earned under the main Scheme from 31 March 2001, and the formal winding up process for the Scheme commenced in April 2001. The fall in stock market values of shares in the UK, and elsewhere, over the last three years has had a marked adverse effect on the Scheme and at present there are insufficient assets in the Scheme to provide the promised benefits.

This situation has been discussed with the Company who understand that they need to inject some additional funds. The Company has given an undertaking to the Trustees and a plan has been agreed to start regular monthly payments to eliminate the under funding.
Allowing for all the planned additional company contributions to restore solvency, current estimates suggest that the Scheme would be able to provide you with an early retirement pension in December of the order of £9,500 pa.”

45. Mr Hunt wrote to Mr A saying that this did not satisfy the terms of the agreement of 6 February 2001. Mr A asked Mr Hunt to confirm what he understood by the February 2001 letter. Mr Hunt sent him a copy of the February 2001 letter.
46. KPMG wrote to Mr Hunt on 21 August 2003:

“The trustees expect the additional funding provided by the Company to be sufficient to secure all the pensions which had already commenced payment on 25 April 2001, the date on which the winding up of the Scheme formally commenced. For the members whose pensions had not come into payment on that date, the Scheme is expected to be able to provide the member’s Cash Equivalent transfer value on the Minimum Funding Requirement basis prescribed by legislation.

This level of solvency is the minimum that is required of the Company under current legislation in the circumstances of the Scheme …

We have estimated, as at December 2003, this Cash Equivalent of your deferred benefits … applied … to secure pension on an estimate of the terms which Life Insurers may require … results in the pension figure of £9,500 which we have suggested that the Scheme may be able to provide in December.”

47. KPMG provided a summary of the pension calculation on 12 September 2003 (see paragraph 6, Appendix 3). They used a final pensionable salary of £34,137.24.
48. Mr A wrote to Mr Hunt on 23 September 2003:

“All discussions over a number of years regarding your early retirement from Daybrook were agreed in the Compromise Agreement you and I signed in 2001.

Your pension will be calculated according to the terms of the company’s pension scheme rules. The letter of 30th July from KPMG outlines what this is likely to mean for you.”
49. Mr Hunt challenged this on 27 September 2003 and asked for details of the Scheme’s Internal Dispute Resolution (IDR) procedure.

50. On 8 October 2003, Mr Hunt applied to Mr A to submit his case to the Trustees under the IDR procedure.

51. KPMG sent Mr Hunt a copy of the Scheme’s Trust Deed and Rules on 3 November 2003.

52. KPMG wrote to Mr Hunt on 4 December 2003. They acknowledged that the information he had supplied concerning the commencement of his employment had increased his completed and potential company service by two years and two months. KPMG said that this increased Mr Hunt’s pension at age 65 by approximately £100 p.a. They stated that it was their understanding that it was not necessary for the terms of an approved occupational pension scheme to coincide exactly with an individual’s contract of employment. KPMG suggested that it might often be the case that a company agrees a different age for an employee to retire than that at which the pension scheme would pay a pension. They went on to say:

“None of the paperwork you have supplied showing promises made on behalf of the Scheme indicate anything other than a Scheme retirement age of 65. This confirms the documentation we have seen previously and leads us to believe that this aspect of our calculations is correct. Retirement at age 62½ is therefore early retirement in terms of the benefits provided by the Scheme.

The Scheme Booklet did not replace the special terms agreed as applicable to your benefits in the announcements of 23 January 1990 … and 1 August 1993. The booklet indicated the benefits applicable to ordinary members. We are not aware that any benefit terms were changed and therefore I do not believe Section 67 of the Pensions Act is relevant … I can confirm that the definition of Final Pensionable Salary used in calculating your benefits … was “the best Pensionable Salary in the last 5 years” …”
A further summary of KPMG’s pension calculation was enclosed with their letter, which quoted an early retirement pension of £10,058 p.a. for retirement on 22 December 2003.

53. Mr Hunt opted to take his pension from 22 December 2003 on the understanding that he did not agree with the amounts. KPMG notified Mr Hunt in January 2004, that the Trustees had determined that, until Daybrook had provided the additional funding required to bring the Scheme to 100% of the Minimum Funding Requirement (MFR), an interim pension of £5,975 p.a. would be paid. Mr Hunt was given the option to take a tax free cash sum of £19,500 and a reduced pension of £4,615 p.a. His pension commenced in February 2004, backdated to December 2003, at the rate of £4,615.08 p.a. (gross). This was increased to £4,647.48 p.a. (gross) in April 2004.

SUBMISSSIONS

Mr Hunt

54. Mr Hunt submits:

54.1. The amendment to Schedule D in the 1982 Supplemental Trust Deed (see Appendix 1, paragraph 16) overrides the 1975 announcements and suggests that Executive Members should receive payment in respect of pensionable service prior to 1 October 1975.
54.2. The NRD is stated to be the member’s 65th birthday in the Scheme Rules but three executive members were admitted with a NRD of their 60th birthday. Mr Hunt cites a 1997 renewal sheet which includes three members designated executives and for which a note records that their NRD is their 60th birthday.

54.3. His NRD should be amended to his 60th birthday in order to comply with the “Equal Treatment” requirements. Mr Hunt cites Section 62 of the Pensions Act 1995 (see Appendix 4).

54.4. At the time his contract of employment was changed, he was told that his NRD would be changed because of the requirement for him to retire at age 60.

54.5. The 1990 equalisation requirements meant that his NRD had to be equalised down to his 60th birthday to match that of a female member of the Scheme. The Scheme’s Trust Deed and Rules were not amended correctly to equalise the NRD to the member’s 65th birthday. Mr Hunt cites Harland and Wolff Pension Trustees Ltd v Aon Consulting Financial Services Ltd [2006] EWHC 1778 (Ch). Mr Hunt also cites Trustee Solutions v Dubery [2006] EWHC 1426 (Ch) and the subsequent appeal (Cripps v Trustee Solutions Ltd and Dubery [2007] EWCA Civ 771).
54.6. The Principal Employer amended the Scheme’s NRD without the consent of the Trustees and, therefore, the amendment is not valid. He accepts that the Trustees made no objection at the time, but suggests that the Company had adopted a ‘cavalier’ attitude to pension matters and failed to formally consult with the full board of Trustees.

54.7. The requirements of Clause 12(vi) have not been met and this is evidenced by the fact that the Scheme has not been amended by deed or insertion into Schedule F. To amend the Scheme by deed or insertion in Schedule F now would be contrary to Section 67 of the Pensions Act 1995 and Clause 12 of the Deed because it would be against the interests of the members.
54.8. The objective of leading him to believe that an agreement had been reached concerning his benefits was to deter him from raising any objection to winding up the Scheme. Had he known that his pension was not secure once winding up commenced, he would have raised objections to the winding up. Had he been able to delay the winding up by as little as eight weeks, his circumstances would be very different.
54.9. Daybrook benefited from deferring his pension because it obscured disclosure of the fact that Daybrook intended to make use of the provisions of the Pensions Act 1995 to override the Trust Deed and walk away from its responsibility to fully fund the Scheme.

54.10. His reliance on the March 2001 letter was to his detriment in that it obstructed him from opposing the winding up of the Scheme.

54.11. He has been treated less fairly than other members of the Scheme. Mr Hunt has a submitted a letter, dated 5 March 1993, from Mercer concerning the benefits payable to another executive member at age 65. In this letter, Mercer advised that the HMRC limit on the pension which could be paid was the lesser of 25.5% of final remuneration or 2/3rds of final remuneration less any benefits retained elsewhere. Mr Hunt states that this member received 25.5% of his final remuneration after eight years of contribution whilst he has only received 14.2% of his final remuneration.
The Trustees

55. The Trustees submit:

55.1. Benefits have been put into payment at the level advised by the Scheme Actuary to reflect the status of the Scheme and its funding level.

55.2. The Company has consented to Mr Hunt’s early retirement but, since the Scheme entered into winding up, they cannot put into payment any benefit which would detrimentally affect other members of the Scheme.

55.3. Mr Hunt has received an interim payment of £4,000. This will be adjusted when they receive the statutory debt from the Company.

55.4. If Mr Hunt considers that there is some form of contract in place which entitled him to a higher pension, this is a matter between him and the Company. They understand that there was an agreement between Mr Hunt and the Company to vary the date of his retirement, to December 2003. This agreement would only be binding upon the Trustees if it had been communicated to the Trustees and was in some way related to the Scheme.
55.5. They have instructed their solicitors to prepare a deed to give effect to the amendments contained in the announcements to Members.
Daybrook

56. Daybrook submits:

56.1. Mr Hunt was offered a new contract of employment providing for retirement at age 60 but he did not sign the contract. It is understood that he did not wish to be forced into retiring at age 60. It was Company policy not to require an employee to accept amended terms with their agreement. No other existing employee was offered the opportunity to have a similar “improved” contract.

56.2. Had Mr Hunt accepted the new contract, there would have been no need for a compromise agreement and the Company would not have paid him £30,000 as compensation for loss of employment..
56.3. Mr Hunt requested early retirement in 2000. After lengthy and important negotiations, the Company reluctantly agreed. The letters from this period show the lengths the Company went to in helping Mr Hunt understand the financial implications of his early retirement. It paid for professional advice to assist him in making his decision.
56.4. The compromise agreement covers all the details of Mr Hunt’s retirement from the Company. The letters supplied by Mr Hunt are part of the journey of negotiation which culminated in the compromise agreement.

56.5. The Board commissioned the report from KPMG (see paragraph 19) to clarify the apparently conflicting evidence provided by the historical records. Mr Hunt provided evidence as part of the review.

56.6. The letter of 2 March 2001 (see paragraph 33) went on to form the basis upon which the compromise agreement was drawn up, negotiated and signed by the Company and Mr Hunt.

56.7. The letter of 13 November 2001 (see paragraph 38) stated, “as you are aware the final salary pension scheme does not provide any guarantee of pension amount at any time in the future”. Mr Hunt did not reply or raise any concern at the time or subsequently.

CONCLUSIONS
Normal Retirement Date
57. Prior to 1990, the majority of occupational pension schemes operated a different NRD for men and women. Following the European Court’s decision in the Barber case
, schemes were required to equalise the NRD for men and women. Subsequent cases
 clarified the way in which equalisation should apply. In particular, those subsequent cases established that, for a certain period of time (now commonly referred to as the Barber window), the scheme’s NRD was to be equalised at the lower of the two ages contained in the scheme rules. In the case of the Daybrook Scheme, that would be the member’s 60th birthday.
58. A recent court case
 has confirmed that the Barber window runs from 17 May 1990 to the operative date of any valid amendment to the scheme’s governing documentation. It is important therefore to establish if and when the Scheme’s Rules were amended to provide for an equal NRD for men and women. If a valid amendment has not been made, the NRD for men continues to be the member’s 60th birthday.

59. Clause 12 of the 1982 Deed (see Appendix 1, paragraph 9) provides for amendments to the Scheme to be made by the Trustees, with the consent of the Principal Employer. Any alteration or modification to the Scheme is either to be made by deed or by inserting the particulars into Schedule F to the 1982 Deed. Clause 12 (vi) also provides that, if notice of any alteration or modification is given in a form agreed by the Trustees and the Principal Employer to the persons affected, the trust powers and provisions shall be deemed to have been altered or modified, pending the execution of a deed or the insertion of particulars into Schedule F.
60. In October 1990, Daybrook issued an announcement to “Members of the Scheme who joined before 1st November 1990”. This announcement (see Appendix 2, paragraph 4) stated that it was the Company’s intention to change the NRD, with effect from 1 November 1990, to the member’s 65th birthday for men and women alike.
61. No Deed of Amendment has been executed to amend the NRD nor have the particulars been inserted into Schedule F of the 1982 Deed. Thus, any valid amendment to the Scheme’s NRD would depend upon Clause 12(vi), i.e. that the 1990 announcement shall be deemed to have amended the NRD. For Clause 12(vi) to take effect the amendment must be notified to the members concerned in a form agreed by the Trustees and Daybrook. Both the 1990 announcement and the addendum to the Scheme booklet were issued by Daybrook, rather than Daybrook and the Trustees. However, the Trustees have operated the Scheme since as if the NRD had been amended to at age 65 for all members. It is unlikely that they were unaware of the 1990 announcement even though it went out in Daybrook’s name. I note Mr Hunt’s assertion that Daybrook did not consult with the full Board of the Trustees. However, no objection has been raised by the Trustees to the 1990 announcement or to the proposed changes contained therein, either at the time or since. I consider it safe to say that the Trustees agreed to the 1990 announcement and the provisions of Clause 12(vi) have been met. 
62. I note that Clause 12(vi) still requires the Scheme to be amended by deed or insertion into Schedule F but gives no time limit for this. It would be advisable for the Trustees and/or Daybrook to attend to this matter with some urgency. The fact that the amendment has not yet been confirmed by deed or insertion into Schedule F is not evidence that the requirements of Clause 12(vi) have not been met because there is no time limit. Execution of a deed or insertion of the details into Schedule F would not be subject to Section 67 of the Pensions Act because the amendment occurred at the time of the announcement and pre-dates the 1995 Act. Any deed or insertion now would merely confirm an amendment which had already occurred.
63. Mr Hunt has referred me to Trustee Solutions v Dubery. One of the questions to be decided by the High Court, in this case, was whether there could be a valid amendment to the scheme’s NRD by an unsigned announcement to members. The rule in question provided for the Trustees, with the consent of the Principal Company, “by way of formal variation of these Rules adopted by any deed or deeds executed by the Trustees and the Principal Company or by any writing effected under hand by the Trustees and the Principal Company” to alter or modify the provisions of the scheme. The Court decided that it had no power to waive the requirements of the deed as properly construed. The Court decided that it was a substantive requirement of a document amending the rules that it was signed by the Trustees and by or on behalf of the company. It followed from this that the rules had never been validly amended.
64. This is not the case here, where there is a further method of introducing an amendment, i.e. via Clause 12(vi), which provides for an amendment to be deemed to have been carried out if notice is given in writing in a form agreed by the Trustees and the Principal Employer. There is no requirement for an amendment to be in writing effected “under hand” in Clause 12 and, therefore, no issue with the announcements being unsigned or not. I am satisfied that the Rules were validly amended and that the Barber window closed as at 1 November 1990.
65. The second question considered by the Court in the original Dubery case was the effect that the Barber window had on the priority order under Section 73 of the Pensions Act 1995. The Court decided that a male member who had an entitlement to a pension accrued during a Barber window has the right to take the pension accrued during that period at age 60. This meant that the member’s pension could fall within Section 73(3)(b) if the member had reached age 60 before the commencement of winding up, i.e. that it should be given the same priority as other benefits for which entitlement to payment had arisen. This element of the decision was clarified by the subsequent Appeal Court case (Cripps v Trustee Solutions Ltd and Dubery [2007] EWCA Civ 771) that found that the priority applied solely to the Barber window benefits.
66. So far as the Scheme is concerned, the Barber window extends from 17 May to 1 November 1990. Where a male member has reached age 60 before the Scheme commenced winding up, the pension he accrued during the Barber window should be treated as a Section 73(3)(b) priority.
67. Mr Hunt has suggested that his NRD should have been amended to coincide with the date at which he was expected to retire under his proposed new contract of employment. The terms of Mr Hunt’s contract of employment are not a matter for my consideration. However, there is no requirement for the Trustees or Daybrook to amend the terms of the Scheme in order to bring it into line with a contract of employment.

Pension Deferment
68. Mr Hunt reached age 60 in June 2001 and his employment with Daybrook ceased in October 2001. The evidence indicates that he had been in discussion with the Company for some time on the matter of his retirement benefits. Mr Hunt had registered his concern that no provision had been made within the pension scheme to recognise the Company’s requirement that he retire at age 60 (see Mr Hunt’s letter of 20 June 2000). The October 1990 announcement (see Appendix 2) had stated that all members were being given the right to retire at age 60 without the need for Company consent. Such retirement would, however, be treated as early retirement and the pension would be reduced.
69. The Company (and the Trustees), nevertheless, gave consent for Mr Hunt to retire at age 60 (see Mr A’s letter of 4 January 2001) and Mr A sent him a statement of early retirement benefits. Following further negotiation with Mr Hunt, Mr A (in his capacity as Chairman of Daybrook) wrote to him on 6 February 2001 outlining “an ‘in principle’ agreement”. This agreement was for the Company to pay Mr Hunt a lump sum on leaving, which was intended to be equivalent to 30 months of income at a similar level to the pension he would start to draw at age 62½. Mr A said that the pension at age 62½ would be in the region of £14,000 p.a. He later confirmed that the pension would be between £14,140 p.a. and £14,450 p.a.
70. Mr Hunt was sent a cheque for £30,000 on 13 November 2001. In his covering letter, Mr A stated that the Scheme did not provide any guarantee of benefits at any time in the future. He referred to figures quoted in a previous letter, which neither he nor Mr Hunt have been able to locate. Mr Hunt suggests that the reference might be to another of Mr A’s letters but the reference to a paragraph four of the 9 April 2001 letter does not tie up with any of the other letters. Be that as it may, Mr A stated that the figures quoted in his previous letter had been based on “reasonable assumptions” by KPMG. I take him to mean that those figures (whatever they might have been) also were not guaranteed.
71. Under the Scheme Rules, if Mr Hunt were to retire at any time before his 65th birthday, it would constitute an early retirement and his benefits would fall to be reduced. Thus, on leaving employment in October 2001, Mr Hunt’s strict entitlement under the Scheme was to either an immediate reduced pension or to a deferred pension payable at some later date. The extent to which the Scheme could provide either option was affected by the Scheme winding up in deficit. I am satisfied that, because Mr Hunt had opted to defer taking a pension, he did not, at that time, fall to be included in the liabilities referred to in Section 73(3)(b) of the 1995 Pensions Act (see Appendix 4), i.e. his (deferred) benefits fell into a lower priority group (with the exception of his Barber window pension). Regardless of any subsequent decision on his part, however, at the time the Scheme commenced winding up, Mr Hunt became a deferred member (as did all previously active members).
72. I have considered whether there might have been a separate binding agreement (a contract) with Daybrook to provide Mr Hunt with a certain level of pension when he reached age 62½. If such an agreement existed, it would be found in the correspondence between Mr A and Mr Hunt, in particular in the letters of February and March 2001. I am not persuaded that such an agreement can be found in the exchange of correspondence between Mr A and Mr Hunt.
73. In particular, I am not persuaded that the circumstances exhibit the essential elements for an enforceable contract to exist, i.e. offer, acceptance, consideration and the intention to create legal relations. I accept that it might be possible to argue that there had been an offer on the part of Daybrook (evidenced by the letters of February and March 2001), which Mr Hunt accepted (as implied by the available correspondence). It might equally be possible to argue that there was an intention to create legal relations. However, I am at a loss to identify what consideration Mr Hunt might be said to have given.
74. I have considered whether Mr Hunt’s decision to defer taking an immediate pension might be sufficient. Had Mr Hunt not decided to defer taking his pension, he would not have received the £30,000 from Daybrook. It is likely that he would have received an immediate pension but it is more likely than not that the pension would have been reduced because the Scheme was winding up in deficit. In other words, Mr Hunt would have found himself in the same or a similar position to that which he is now in but without the benefit of the £30,000. There was no benefit to Daybrook in Mr Hunt deferring his pension. Mr Hunt’s assertion that he might otherwise have objected to and even delayed the winding up is, I am afraid, merely speculation and does not serve to establish any benefit to Daybrook in his deferral.
75. Mr Hunt has, undoubtedly, suffered a loss of expectation. I have considered whether Mr A’s letters were misleading and whether Mr Hunt relied upon them to his detriment. I acknowledge that, in later letters, Mr A did say that figures he had quoted were not guaranteed. However, the February and March 2001 letters did not contain such a caveat. The March 2001 letter, in particular, is written in such a way as to suggest that the pension figures have been agreed, albeit dependent upon the amount of GMP. This was misleading.

76. I have considered what Mr Hunt might have done differently, if he had not had an expectation of receiving a pension between £14,140 and £14,450 at age 62½. He might have opted for an immediate pension but that pension would have been reduced because the Scheme was, by the time his employment ceased, winding up in deficit. Had Mr Hunt opted for an immediate pension, he would not have received the £30,000 lump sum from Daybrook. I am unable to identify any detriment to Mr Hunt in relying on the March 2001 letter. As I have said, his suggestion that he might otherwise have been able to delay the winding up is speculative and insufficient to establish detriment.
Pre 1 October 1975 Service
77. Mr Hunt has submitted a Certificate of Membership indicating that he joined the “Daybrook Laundry Co. Ltd Pension and Life Assurance Scheme” on 1 October 1963. He has also provided a copy of an undated letter informing him that he may join the Pension and Life Assurance Scheme from 1 October 1963.

78. In addition to this, there is the 1962 employment agreement, which stated that the Company would take out a with profits policy to provide Mr Hunt with a pension of £500 at age 65. This policy was assigned to Mr Hunt in 1967 and he has subsequently received the benefit of it. The agreement assigning the with profits policy to Mr Hunt also provides for him to join the Company’s “Pension and Life Assurance Scheme”.

79. In 1966, Daybrook had established a new pension scheme (under an interim trust deed dated 21 September 1966). The announcement dated September 1966 (see Appendix 2, paragraph 1) indicates that those members of the original scheme who joined the new scheme in October 1966 would also agree to transfer their existing benefits into the new scheme. The documentation for the original scheme and, indeed, for any subsequent transfer of benefits is, unfortunately, not available. However, the announcement indicates that benefits under the original scheme were provided on the basis of a fixed amount for each year of service and that the 1966 scheme provided similar, albeit improved, benefits.
80. There are two possible scenarios:

80.1. Mr Hunt was a member of the original pension and life assurance scheme (as suggested by the undated letter and his Certificate of Membership) and transferred to the new scheme in 1966. The with profits policy was a supplementary scheme, provided in addition to the main pension scheme. The Metropolitan Pensions Association Ltd referred to it as a supplementary scheme.

80.2. Mr Hunt was not a member of the Company’s pension and life assurance scheme until 1967 and has been provided with benefits for the period 1963 to 1967 under the with profits policy.
81. In November 1996, Mercers calculated Mr Hunt’s benefits on the basis of a comparison between the 60ths pension provided by the Scheme (using a three year average for final pensionable salary) and a pension of 50% of his best salary in a five year period. They used 30.67 years’ pensionable service for the 60ths calculation (Mr Hunt’s service from 1 October 1975 to 31 May 2006). They also included a pension of £293.50. The letter does not mention what period of service this additional pension relates to. Mr Hunt has suggested that this is the pension for the period before 1975 and this would be the logical assumption to make.
82. What is clear is that the 50% pension at NRD, offered to executives and senior executives in 1975, included any benefits earned prior to 1 October 1975. In 1990, Daybrook wrote to Mr Hunt outlining the “special provisions”, which applied to him. The letter, dated 23 January 1990, stated that Mr Hunt’s pension at NPD would be 50% of his Final Pensionable Salary. The letter does not specifically refer to benefits earned prior to 1 October 1975. However, it would not be unreasonable to infer that the provisions referred to in the 1990 letter were intended to mirror those referred to in the 1975 announcement. This is borne out by the provisions of the Scheme, as set out in the 1982 Deed (see Appendix 1, paragraph 16).
83. Under the Scheme, Mr Hunt is entitled to the higher of:
83.1. 1/60th of Final Pensionable Salary* for each year of Pensionable Service from 1 October 1975 plus the amount of yearly pension he was entitled to under the previous schemes; or

83.2. 50% of Final Pensionable Salary*.

*Defined in the Rules as an annual average over a period of three consecutive years, but amended, in Mr Hunt’s case, by the letter of 1 August 1993.

84. However, given the length of Mr Hunt’s membership of the various pension schemes, the 50% option was unlikely to come into play. On retirement before NRD, the above Scheme pension falls to be reduced as provided for in Schedule D (Part 2).
85. Of the two options outlined in paragraph 75, I find the first to be most likely. There is a paucity of evidence from that time but Mr Hunt has presented a Certificate of Membership indicating that he joined the Daybrook Laundry Co. Ltd Pension & Life Assurance Scheme. Taken together with the letter informing Mr Hunt that he was eligible to join this scheme from 1 October 1963, the certificate would not appear to refer to the with profits policy. It is more likely that this was a supplementary scheme. Thus, Mr Hunt would be entitled to a pension calculated by reference to 1/60th of final pensionable salary for his service from 1 October 1975 and a fixed amount of pension for service from 1 October 1963 to 30 September 1975.
86. Mr Hunt is currently in receipt of an Interim pension based on the cash equivalent of his deferred benefits. The extent to which the Scheme might be able to provide his full entitlement is now dictated by its funding position.
87. Mr Hunt has submitted a letter from Mercer concerning the potential retirement benefits for another executive member. He bases his claim to have been treated less fairly than other members on this letter. Mr Hunt’s comparison of benefits is misleading. Mr Hunt has calculated that the other member would have received 25.5% of his final pensionable salary at retirement, whereas he has received 14.2%. He has not taken into account the fact that the Scheme is currently winding up in deficit. Mr Hunt has been treated the same as other deferred members as at the date winding up commenced. It would be misleading to compare his benefits with retirement benefits paid before winding up commenced. I also note that the letter refers to potential benefits rather than actual retirement benefits and, therefore, provides even less of a basis for a comparison of the kind Mr Hunt has suggested.
WINDING UP
MATERIAL FACTS
Trust Deed and Rules
88. Extracts from the relevant Trust Deeds and Rules can be found in Appendix 1.

The Pensions Act 1995

89. Please see Appendix 4.

Background
90. At the Trustees’ meeting on 12 September 2000, it was noted that the Company was reviewing the Scheme and its future pension strategy. At a meeting on 7 December 2000, Mr A updated the other Trustees on the review.
91. Neither the Company nor KPMG have been able to provide a copy of any written notice given by the Company to cease paying contributions (see Rule 17 in Appendix 1, paragraph 20). According to Mr A, the minutes of a meeting of Daybrook’s Board in October 2000 state:
“The Board has resolved that the Daybrook Laundry Pension and Life Assurance Scheme should be closed with effect from 31st March 2001. The Board also resolved to introduce a new money purchase scheme with effect from 1st April 2001.”

He states that this was read to the Trustees at their meeting of 7 December 2000. The minutes of that meeting do not mention a notice being read to the Trustees. The minutes state:

“[Mr A] updated the Trustees on the [pension] review, the key points being

· continue using KPMG as administrators

· to wind-up the existing scheme on a date in 2001, to be confirmed later.

· review the way forward with KPMG

· develop a scheme with KPMG that is more appropriate for Daybrook employees (current and future) and the Company”

92. On 23 February 2001, Daybrook’s Finance Director wrote to Mr Hunt inviting him to a series of meetings to be held on 1 March 2001 to discuss the closure of the Scheme.

93. The Trustees met again on 25 April 2001 and agreed to wind up the Scheme from that date.
94. In July 2001, KPMG provided a report for the Trustees on the discontinuance of the Scheme. The Scheme Actuary estimated that the shortfall between the Scheme’s assets and the cost of providing the members with full benefits would be around £500,000. In December 2003, this rose to around £2 million. At this time, the Actuary estimated that the statutory debt would be around £252,000.

95. KPMG have confirmed that Daybrook continued to pay contributions to cover pension payments, paying £530,000 in the year ending October 2004, £99,000 in the  year ending October 2005 and £45,000 in the year ending October 2006. They also state that the statutory debt was “struck” in July 2004, following which Daybrook paid £370,000 to the Scheme. The statutory debt was estimated to be around £700,000. It will not be finalised until Mr Hunt’s case is settled.
Actuarial Valuation at 1 November 1999
96. The valuation report indicated that the Scheme was 87% funded on an ongoing basis and 95% funded on the Minimum Funding Requirement (MFR) basis. As at the date of the valuation, the Actuary had calculated that the Scheme’s assets were sufficient to secure the benefits for pensioners, contracted-out rights for non-retired members and 78% of benefits in excess of contracted-out rights for non-retired members.
97. The Actuary noted that the Scheme’s investments did not match those assumed in calculating the MFR funding level. For example, the Scheme held a greater proportion of UK fixed interest gilts (31.2%:8%), less UK Index linked gilts (0%:51%) and invested in overseas equities, property and cash, which were not included in the MFR assumptions. The Actuary went on to say:
“This comparison does not mean that the Scheme must alter its investment strategy. Amongst other factors, the underlying basis of the MFR is under review by the actuarial profession and the Department of Social Security. I recommend that the Trustees continue to monitor their investment strategy in relation to the Scheme’s liabilities and continuing developments in MFR.”

SUBMISSIONS
Mr Hunt
98. Mr Hunt submits:

98.1. There is no evidence in the minutes of the Trustees’ meetings that a notice to cease contributing was served on the Trustees by Daybrook or that the Trustees gave any consideration to such a notice in deciding to wind up the Scheme.
98.2. Whilst he agrees that Daybrook had the ability to cease contributions, he maintains that it was only able to do so on 31 October 2001, i.e. after his retirement in June 2001. He refers to Rule 27 in the 1967 Definitive Deed, which stated:

“A Participating Company’s contributions may be terminated in respect of Members in its service on any anniversary of the Appointed Day [1 October 1966] by notice in writing to the Trustees …”
98.3. Three Trustees approved the preliminary results of the valuation but there is no evidence in the minutes of Trustees’ meeting to indicate that the Trustees, as a whole, approved the final valuation and report. Only Mr A understood the valuation and the implications of winding up the Scheme, i.e. that Daybrook would be able to walk away from its obligations to fully fund the Scheme.

98.4. Section 3.2 of the 1999 actuarial valuation report stated:

“Pension scheme funding should aim to ensure that for as long as the scheme continues as a going concern, each member’s benefits are fully funded by the date of retirement or earlier date of death or leaving the scheme. It should also aim to ensure that there are sufficient assets at any particular date:

· to meet the liabilities arising from payment in full of all pensions in payment and any future guaranteed increases,

· to give members who have left service (deferred members) a reasonable expectation of achieving benefits which are equivalent to the benefits they have accrued under the scheme (their accrued benefits), and

· to give members who are still in service (active members) a reasonable expectation of achieving benefits which are equivalent to their accrued benefits.
There are a number of ways to define and value members’ accrued benefits. Each of these gives rise to a different value of liabilities and may be used as a funding target. The value of the assets is compared with the value of liabilities to give the funding level; if they are equal, the funding level is 100% and the scheme is fully funded on that target.”
98.5. Why is the funding aim in respect of members with pensions not yet in payment restricted? Surely the aim, at that stage, should have been to ensure that there were sufficient funds to meet the payment in full of all members’ pensions because there was a strong likelihood that the Scheme would be wound-up.
98.6. The Trustees should have asked the Company to fully fund the Scheme before winding-up commenced. They would have stood a far better chance of persuading Daybrook that it should do so. Mr Hunt cites Rule 13 of the 1967 Definitive Deed. He argues that the 1967 Deed was irrevocable and that the 1982 Deed was illegally changed, contrary to Clause 12 of the 1967 Deed, because it was detrimental to some members’ interests and required their approval.
98.7. In a foreword to the July 1998 Scheme booklet, Mr A stated:

“Our provision of pensions is known as a final salary scheme. This legally commits the Company to fund the trust set up to provide employees pensions. All other company pension schemes or personal pensions are effectively savings schemes which give no guarantee of value in relation to earnings at your retirement.”
98.8. In his letter of 4 July 2003 (see paragraph 42), Mr A indicated that the Company would make good any shortfall in the Scheme funding. This statement was misleading and to his detriment inasmuch as it was intended to deter him from bringing a case to the Ombudsman.
98.9. Daybrook should have advised the Trustees that it intended to withdraw support for the Scheme and wind it up in an under-funded position to the detriment of many Scheme members; thereby avoiding cost to the Company and depriving deferred members of their full pension entitlement.

98.10. Section 3.3 of the Actuarial Guidance Note 19 (version 4.1) stated:
“The Actuary must take instructions from the trustees as to the liabilities which fall into each priority class at the ‘crystallisation date’.”
The Trustees failed to notify the Scheme Actuary that it had been agreed that he would receive his retirement benefits at age 62½ and that he should be treated as a pensioner.

98.11. The Government is of the opinion that solvent companies should honour their commitments to deferred members in full; for this reason, such schemes are excluded from the Financial Assistance Scheme.

98.12. The Trustees and Daybrook have misinterpreted Section 75 of the Pensions Act 1995. The spirit of the Pensions Act 1995 was to protect members. This indicates that the MFR debt is the minimum that the Trustees can demand from the Company; the maximum is the full amount needed to provide the members with their benefits in full.
98.13. The Trustees have failed to provide information (as required by the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (see Appendix 4)) to the deferred members, with the result that most do not know that their benefits will be reduced.

98.14. Regulation 5(10)(d) and paragraph 15 of Schedule 2 of the Disclosure Regulations indicate that the Trustees were required to attempt to recover the full amount of the shortfall and not just the MFR debt. No attempt was made until December 2003 and this was not communicated to the members.

98.15. The Trustees should consider reversing the winding up and there is precedent for such action. Mr Hunt cites the Maersk agreement.

98.16. If Daybrook had made the payment due, under Rule 2(A), in 2001 and correctly advised the Actuary of his final pensionable salary, and if Mr A had not misled him, in his letter of March 2001, he would not have needed to bring a case to the Ombudsman. He and his family have endured stress, inconvenience and incurred considerable expense and time in fighting not only this case, but for the restoration of his pension by other means.

98.17. Had Daybrook not persisted in claiming that it was only responsible for the statutory debt, he would not have had to fight the case for the restoration of his pension. This has been a full time occupation for four years, involving him sending over 1,000 letters, over 10,000 e-mails and incurring considerable expense in travelling to demonstrations, lobbying MPs and attending High Court hearings.

Trustees

99. The Trustees submit:

99.1. They rely on the advice of the Scheme Actuary and their legal advisers. That advice is discussed between the Trustees and their advisers.
99.2. The Company has indicated that it will meet the full Section 75 debt, as calculated by the Actuary, as and when the Trustees set the applicable time.

99.3. They have received substantial contributions (in excess of £750,000) from the Company since March 2001. In addition, the Company has met all the costs for obtaining advice.
99.4. The Scheme Actuary is responsible to the Trustees for advice on winding up priorities. The Chair of the Trustees or any other Trustee cannot instruct the Actuary as to the correct priority. This is a matter governed by the Scheme Rules and the relevant legislation.

99.5. They can only demand the MFR debt from the Company under the relevant legislation. They requested further funding, in December 2003, but this was declined by the Company. As Scheme assets will only be paid up to the MFR level, they can only pay benefits at the MFR level.

99.6. Any deficiency in the Scheme’s assets must be calculated by the Actuary on a prescribed basis. The legislation changed in June 2003, so that a full buy-out debt is payable by companies where the scheme went into wind-up after 11 June 2003. This change was not retrospective and does not apply to the Scheme.

99.7. They can only pay the level of benefits they can secure with the available assets.

99.8. There is no legal mechanism to enable them to reverse the winding up. The case referred to by Mr Hunt involved a voluntary decision by a parent company to meet the full buy-out cost; it was not legally required to do so.

99.9. Section 73 of the Pensions Act 1995 sets out the priority order for securing members’ benefits in winding up. They are bound by this.
99.10. Under the Scheme Rules, the Company had the power to cease paying contributions. They took legal and actuarial advice at the time and decided against delaying the wind-up to avoid a “priority drift”.

99.11. The members were notified that the Scheme was to be wound up in an announcement dated June 2001 (see appendix 2, paragraph 6). This complied with the Disclosure requirements. Although reason were not given fully there were also announcements to members dealing with the change to a Stakeholder arrangement. At that time, the debt calculations had not been done.

Daybrook

100. Daybrook submits:

100.1. The Company is required to make good the legal debt to the Scheme. It is waiting to do so, once the Trustees’ Actuary is able to complete the calculation.
100.2. If, once the Scheme commenced winding-up, Rule 2(A) required Daybrook to determine the contribution required to maintain the benefits by reference to the buy-out cost, this would be limited, by Rule 19(2), to the buy-out deficit as at the point of winding-up, i.e. the amount that had accrued but was outstanding at that time. In July 2001, the Scheme Actuary had estimated that the shortfall on the buy-out basis was around £500,000.

100.3. The Company has made significant payments to the Scheme since winding up commenced (amounting to over £850,000). These payments exceed the 2001 buy-out cost, plus interest. The Company has, therefore already satisfied its obligation under Rule 2(A). It does, however, expect to have to pay a further sum to satisfy the statutory Section 75 debt, which will be certified upon conclusions of Mr Hunt’s application.

100.4. It was not maladministration, on the part of Daybrook, not to have paid the buy-out cost (circa. £500,000) into the Scheme in 2001. There was no formal demand from the Trustees under Rule 2(A).

100.5. If it was maladministration, Mr Hunt has not suffered any loss because the Company has made significant payments into the Scheme in the course of the winding up.

100.6. Rule 2(A) does not require Daybrook to determine the full buy-out cost on current market terms. This would be an unquantified amount and could not be a contribution which had “accrued and [was] outstanding” at the date winding-up commenced. They cite Phoenix Venture Holdings Ltd [2005] EWHC 1379 (Ch).
CONCLUSIONS

101. Rule 17 (see Appendix 1, paragraph 20) provides for Daybrook to terminate its contributions at any time by notice in writing to the Trustees. I have seen no evidence that Daybrook gave specific notice in writing to the Trustees that it intended to terminate its contributions.
102. Mr A states that the minutes of the Company Board meeting of October 2000 recorded a resolution to “close” the Scheme with effect from 31 March 2001. He states that this minute was read to the Trustees at their meeting of 7 December 2000. This was not, however, minuted. What the minutes of the Trustees’ meeting say is that they were told that one of the key points in the Company’s review of its pension arrangements was that the Scheme would be wound up “on a date in 2001, to be confirmed later”. However, I am mindful of the fact that Mr A was both Chairman of the Company and Chairman of the Trustees. The courts have been happy to find that, where the trustee and the employer are the same person and a decision is made by that person, there is no need for authorisation by that party in one status for the same party in the other status. In the case I have in mind
, Neuberger J said,

“... it seems to me that it has an air of unreality about it where, as here, the principal employer and the trustees are identical ... one can scarcely authorise oneself to do something as a matter of normal language. One simply does it. That accords with common sense. Nonetheless, it does seem to me that there must be some document recording the fact ...”

103. I find that, in effect, the minutes of the Board meeting meet the requirement for there to be some document recording the decision to terminate Daybrook’s contributions and can be taken as notice under Rule 17.
104. Mr Hunt has referred me to Rule 27 in the 1967 Definitive Deed. However, the operative Deed at the time Daybrook ceased to pay contributions was the 1982 Deed and Rule 17 is the relevant provision. Clause 12 of the 1967 Deed provided for the Trustees to alter or modify all or any of the provisions of that deed. I am not persuaded that such amendments as were made were “illegal” and I have dealt elsewhere with the effect of these amendments.
105. The 1999 actuarial valuation report refers to the funding aim of the Scheme being to ensure that there are sufficient assets to meet the liabilities as they fall due. Mr Hunt queries why the funding aim is restricted in this way, given that the Scheme was shortly to be wound up. I can understand his concern but the valuation report was prepared on the basis that the Scheme was a going concern. The majority of final salary schemes are funded in this way.

106. Mr Hunt’s main concern is the extent to which Daybrook should be required to fund the Scheme in winding up. He makes two points:
· That the Trustees should have asked Daybrook to fully fund the Scheme, and

· That Daybrook should be required to pay more than the MFR (statutory) debt.

107. In respect of the first point, Mr Hunt has referred me to Rule 13 of the 1967 Definitive Deed. However, the relevant provision is that introduced by the 1989 Supplemental Deed (see Appendix 1, paragraph 25). Rule 2(A) provides that Daybrook shall pay such contributions in each Scheme year that, in its opinion, are required to “enable the benefits of the Scheme to be maintained”.
108. Where the courts have found that trustees had the power to require additional payments from an employer to fund a shortfall on winding up a scheme, the decision rested very much on the wording of the rule in question. In the case I have in mind
, the rule provided for the trustees to determine (having taken advice from an actuary) such contributions as were “appropriate”. The court decided that the rule should be constructed in a “practical and purposive” way and that the key word was “appropriate”, which was taken to mean sufficient to “enable the benefits under the scheme … to be funded in practice”. This interpretation was wide enough for the court to find that the trustees could have asked the employer to pay the shortfall on winding up the scheme. However, the court also decided that this power ceased on the expiry of the notice period given by the employer to cease contributions.
109. I am not persuaded that Rule 2(A) lends itself to such a construction. It is for Daybrook (as Principal Employer) to determine how much in the way of contributions it should pay in each Scheme year. Rule 2(A) does not provide an avenue for the Trustees to require a payment from Daybrook. However, there is the question of how Daybrook, itself, should determine the contribution which it is required to pay. Rule 2(A) refers to the amount required to “maintain” the Scheme benefits. I consider the key word here is “maintain”. A dictionary definition of “maintain” includes the following; “to continue or retain; keep in existence; to keep in proper or good condition”.
110. Whilst the Scheme was ongoing, I would take this to mean the amount required to ensure that the benefits could be paid as they fell due (such as provided for in the actuarial valuation report). However, once it was decided that the Scheme should be closed or wound up, the amount required to “maintain” the benefits changed. The amount required to “maintain” the benefits, from that point onwards, depended upon whether the Scheme was to run as a closed scheme or be wound up. If the Scheme was to be wound up, the amount required to “maintain” the benefits was the cost of securing those benefits by some other means. The only way to do this for the majority of the members was to transfer the benefits to another arrangement; either another occupational pension scheme or an annuity contract.
111. This would be the case even if Daybrook had complied with the requirement under Rule 17 to give specific written notice to the Trustees of its intention to terminate its contributions. Daybrook is required, under Rule 17, to give notice of its intention to terminate its contributions and from the moment such notice is given the amount required to maintain the benefits changes. This applied equally from the moment Daybrook and the Trustees initiated the winding up, regardless of whether notice was given under Rule 17. Their actions, in commencing to wind up the Scheme, altered the nature of the contribution required under Rule 2(A).
112. I find that, at the point it decided that the Scheme should be wound up, Daybrook was required to determine the contribution required to provide the members with their accrued benefits in full, i.e. the buy-out cost. It would obviously then have to consider whether it is able to pay such a contribution. That cost could be reduced if members requested alternative provision, e.g. a transfer to another arrangement, but the default position would be a full buy-out.
113. Rule 19(2) provides that the Company should have no liability to make further contributions (in the event of the Scheme being wound up) other than contributions which have accrued but remain outstanding in respect of its participation prior to the Closure Date or under Section 75. The buy-out cost in respect of the benefits referred to above accrued in respect of the Company’s participation prior to the date of closure and will have been outstanding from the date at which notice is given under Rule 17. Rule 19(2) specifically states that its provisions only come into effect on the expiry of any notice given under Rule 17.
114. Daybrook has, so far, committed itself to pay the statutory debt under Section 75 of the Pensions Act 1995 (see Appendix 4, paragraph 10). Section 75 provides that, where the assets of a scheme are less than the liabilities on winding up, the difference shall be treated as a debt due from the employer. It also provides that the assets and liabilities are to be calculated in the prescribed manner, which for the Scheme means the provisions of the 1996 Occupational Pension Schemes (Deficiency on Winding-up, etc) Regulations. These Regulations make it clear that the appropriate assumptions for valuing the Scheme’s liabilities are those used for the Minimum Funding Requirement.
115. However, Section 75(7) makes it clear that the section does not prejudice any other rights or remedies trustees might have. In other words, Section 75 was intended to provide a safety net not a ceiling for scheme funding in winding up situations.

116. Daybrook suggest that Rule 19(2) limits its obligation under Rule 2(A) to, at most, the buy-out cost as at the Closure Date. It states that, otherwise, the debt would be unquantified and, in any event, could not be said to have “accrued and be outstanding” as provided for in Rule 19(2). They cite the Phoenix Venture Holdings Ltd case.
117. The Phoenix case largely concerned the calculation of a Section 75 debt (and, in particular, its apportionment in the case of a multi-employer scheme). The Vice-Chancellor found that “There cannot be a debt until a sum certain has been ascertained”. The result of this being that a debt could only arise after the commencement of the winding up of a scheme when the actuary had made the prescribed calculations and a deficit emerged. It was necessary to substitute the word “after” for the word “when” in Section 75 so that the debt arose when the calculations had been made and the amount certified.
118. I am minded to find that Rule 19(2) does limit the Company’s liability under Rule 2(A) because of the reference to contributions which have accrued but remain outstanding in respect of its participation prior to the Closure Date. I find that it was for Daybrook to determine the contribution due under Rule 2(A) and to pay this to the Trustees; there was no requirement for the Trustees to request the payment. I do find that it was maladministration on the part of Daybrook not to have paid the contribution due under Rule 2(A) in 2001.
119. Had Daybrook paid the buy-out cost in 2001, that amount would have formed part of the Scheme’s assets and could be expected to have yielded a return. The appropriate redress for the maladministration I have identified would be for Daybrook to pay the 2001 buy-out cost (taken to be £500,000), plus some form of return to recognise the additional growth within the Scheme which such investment made in 2001 would have generated.

120. There is, of course, nothing to say that this amount would have been invested by the Trustees in the same way as the rest of the Scheme’s assets. It could just as easily have been placed in an interest-bearing account, in expectation of being paid out during the course of the winding up. It would not, therefore, be inappropriate to calculate the investment return by reference to interest, as Daybrook have proposed. I acknowledge that, whilst it did not pay the buy-out cost in 2001, Daybrook have paid sums into the Scheme subsequently. Those sums are likely to exceed the redress I have identified, being £500,000 plus compound interest, but I will direct that the Company request the Scheme’s Actuary to confirm this and to meet the costs of doing so.
121. Mr Hunt has raised two further points which I will address here:

· Whether the Actuary should have been instructed to treat him as a pensioner in the winding up priority order, and

· Whether the Trustees have met the Disclosure requirements.

122. On the first point, I find that Mr Hunt did not fall to be classed as a pensioner on winding up, with the exception of his Barber window benefits. He had not reached his normal retirement age and his benefits had not been put into payment, as at the date winding up commenced.
123. On the second point, Mr Hunt has been notified that his benefits are likely to be reduced and has been given an indication of by how much. The requirements of Regulation 5(10)(d) and paragraph 15 (see Appendix 4, paragraphs 17 and 18) are limited by the extent to which trustees have sufficient information to provide members with details of any reduction to their benefits. I am satisfied that Mr Hunt has been provided with the information required under Regulation 5(10)(d).

124. Finally, I do not find that the Trustees (or Daybrook) should be required to consider, at this stage, whether it would be possible or desirable to reverse the winding up. The case to which Mr Hunt refers me involved a voluntary agreement and does not assist his case here.
125. Mr Hunt has asked me to consider the considerable cost and effort he has gone to in fighting his case. However, the Ombudsman’s service is free; as is that of the Pensions Advisory Service. I would usually only consider a claim for expenses if there was an obvious need for the applicant to have taken specialist advice, which was not available from one of the free services. Mr Hunt has clearly taken his case very seriously, 1,000 letters and 10,000 e-mails is clear evidence of the lengths he has gone to. However, whilst I might in some instances consider directing reimbursement of reasonable out of pocket expenses, I do not see Mr Hunt’s case as falling into that category and do not propose departing from my usual practice.
DIRECTIONS

126. I now direct that Daybrook shall ask the Scheme Actuary to confirm that the sums it has already paid to the Scheme provide suitable redress for its maladministration in not paying the sum due under Rule 2(A) in 2001. Mr Hunt is to be provided with a copy of the Actuary’s response.
SCHEME AMENDMENTS
MATERIAL FACTS
Trust Deed and Rules

127. Extracts from the relevant Trust Deeds and Rules are set out in Appendix 1 to this determination.

The Pensions Act 1995
128. Please see Appendix 4.

SUBMISSIONS

Mr Hunt

129. Mr Hunt submits:

129.1. His pension entitlement under the Scheme is to 1/60 of his Final Pensionable Salary for each year of his Pensionable Service. Any other special arrangement made for him is invalid where it is less beneficial to him because this would contravene Clause 12 of the Trust Deed (see Appendix 1, paragraph 9) and Section 67 of the Pensions Act 1995 (see Appendix 4).
129.2. He has not given his consent to any change in his pension entitlement.

129.3. Schedule A of the 1982 Deed (see Appendix 1, paragraph 123) contains the definition of “Salary”. He served most of his employment as an “Assistant Director” and received director’s fees and additional payments. It was custom and practice to include all benefits in final pensionable salary for Executive members of the Scheme. This was later changed but he was not advised of, or consulted on, the change, which was detrimental to his pension expectations.

129.4. His final pensionable salary should be calculated by reference to the “highest pensionable salary in the last five years before Normal Pension Date or earlier date of retirement, leaving or death”, as stated in the letter from Daybrook and the Trustees dated 1 August 1993 (see paragraph 12). His final pensionable salary should be £46,255, as indicated in his contract of employment. Mr Hunt has submitted an unsigned and undated copy of the contract of employment offered to him in 2000. This stated that he would be entitled to a salary of £34,441 p.a., together with:
“a further amount per annum equal to one third of the salary … to be apportioned by him in his discretion as follows, subject to any statutory limitations or the rules of any scheme implemented by the Company:-

(a)
contributions by the Company to the Pension scheme  …

(b)
the provision of a motor car …
(c)
private health insurance …

(d)
any other benefits reasonably stipulated by him …

In the event that the aggregate amount apportioned … shall amount to less than one third … he shall be entitled to take an amount equal to the shortfall as a bonus …”
129.5. Mr Hunt has submitted an undated letter from Mercers concerning the benefits for another executive member. The letter refers to the member’s pensionable salary being made up of basic salary and fluctuating emoluments, including a company car, BUPA membership, profit-related pay, executive profit share and assistant director’s fees. Mr Hunt suggests that this evidences the way in which an “executive member’s” pensionable salary was determined.

129.6. Mr Hunt has also submitted a “Self Assessment – Tax Collection” form dated 20 July 1999, which showed his “Income from Employments and Directorships (PAYE)” to be £42,079.

129.7. The Company changed the definition of pensionable salary, without consulting the Trustees, but the Trustees knew that the change would be prejudicial to most members’ interests. Mr Hunt refers to the 1996 announcement to members (see Appendix 2, paragraph 5) and says the change was not certified by an actuary, as required by Section 67 of the Pensions Act, nor consented to by the members.

129.8. “Pensionable Service” is defined as the number of complete years and months of service as a member prior to the earlier of NRD or the date on which he ceases to be an Eligible Employee. His certificate of joining the Scheme is dated 1 October 1963 and he ceased to be an Eligible Employee on 31 March 2001. His pensionable service should therefore be 37 years and 6 months. Any other interpretation under special conditions would be invalid because he has, at no stage, given agreement to any change.
129.9. He has never been asked to give consent to changes to the Trust Deed or Rules under Clause 12. The original Definitive Deed dated 18 September 1967 applies to his case and any subsequent changes which had an adverse effect on his pension were invalid.
129.10. Certain executive members were admitted on special terms, i.e. with an NRD of 60 and without having to wait a year. This was detrimental to the funding position of the Scheme and contrary to the interests of the majority of the members.

129.11. The amendment to Rule 19(2), by the April 2001 Deed of Amendment, is detrimental to the interests of the majority of Scheme members and does not comply with Section 67 of the Pensions Act 1995 or Clause 12 of the Definitive Deed.
129.12. Clause 12 was improperly amended so that it was the Trustees and not an Actuary who determined whether any amendment was detrimental to the members.

Daybrook and the Trustees

130. Daybrook and the Trustees submit:

130.1. The Scheme Actuary has confirmed (in a letter date 4 December 2003) that no modification has occurred which has had the effect of prejudicing members’ benefits.

KPMG wrote to Mr Hunt on 4 December 2003:
“The Scheme Booklet did not replace the special terms agreed as applicable to your benefits in the announcements of 23 January 1990 … and 1 August 1993. The booklet indicated the benefits applicable to ordinary members. We are not aware that any benefit terms were changed and therefore I do not believe Section 67 of the Pensions Act is relevant in this matter and in this regard no contravention of the Pensions Act has occurred. I can confirm that the definition of Final Pensionable Salary used in calculating your benefits accrued up to 31 March 2001 was “the best Pensionable Salary in the last 5 years”. Based on the data regarding Pensionable Salaries supplied to the Trustees by the Company, and on which your contributions to the Scheme were based, this definition of Final Pensionable Salary results in benefits being based on a figure of £34,137.24 advised as the Pensionable Salary as at November 2000.”

130.2. The amendment contained in the April 2001 Deed did not reduce the value of members’ benefits; it only clarified, in procedural terms, what would occur on the closure of the Scheme. It complied with the amendment power. The Trustees have always had the power to wind up the Scheme if the Principal Employer ceased to pay contributions.

130.3. They have been unable to identify any historic amendments which have been prejudicial to any member’s accrued interests nor have they been able to identify any amendment which was prejudicial to Mr Hunt.

130.4. The change in the definition of final pensionable salary was a matter of clarification. The letter of 1 August 1993 was specific to Mr Hunt and stated that profit share would be included in his pensionable salary then. The 1996 announcement and the booklet do not help because these did not apply to vary Mr Hunt’s special terms.
130.5. The Trustees have relied on information provided by the Company as to Mr Hunt’s pensionable salary and have not questioned what proportion of this related to profit share. They have used the last five years’ figures supplied by the Company. If Mr Hunt has evidence to support a higher salary calculation, they will ask the Scheme Actuary to take this into account.
130.6. The calculation of pensionable salary had changed on a number of occasions since 1975 and the Company decided that it should be reviewed and clarified. It is the responsibility of the Company to define pensionable salary.

130.7. All changes contained in announcements prior to the 1982 Supplemental Deed were swept up by that deed. They and their administrators have always operated the Scheme as if the announcements issued to members were fully effective and have no reason to think otherwise.

130.8. Neither Daybrook nor the Trustees have admitted members on special terms. The Scheme includes four potential categories of membership. A change of employment practice when the Managing Director was appointed in 1994 introduced a retirement age of 60 for him. Two further employees were subsequently engaged on the same basis. (These members were identified on a Pension Renewals Sheet dated 1 November 1997 as having a NRD of 60. The 1999 actuarial valuation report, however, does not mention the fact that some members have a NRD of 60; it states that the NRD for the Scheme is 65.)
CONCLUSIONS

131. Mr Hunt has identified, what he feels to be, detrimental changes to the terms of the Scheme. He considers these to be in breach of Clause 12 of the 1967 Deed and/or Section 67 of the Pensions Act 1995. The amendments which are of most concern to Mr Hunt are:

· An amendment to Clause 12 itself,

· A change to the calculation of final pensionable salary, and

· The amendment to Rule 19(2) in the 2001 Deed.

132. The amendment to Clause 12 came about with the 1982 Deed (see Appendix 1, paragraph 9). In essence, the clause was altered so that the question of detriment was to be decided by the Trustees rather than by the Actuary. It is a moot point whether this represents a detrimental change. Mr Hunt, presumably, feels that the former provision offered more security for the members. However, the Trustees (unlike the Actuary) have a fiduciary duty to the members to act in their best interests. They are also now bound by the provisions of Section 67 of the Pensions Act. I am not persuaded that the change to Clause 12 can be described as “detrimental” to the members such that it might have fallen foul of Clause 12 of the 1967 Deed.
133. Mr Hunt argues that his final pensionable salary should be calculated by reference to the August 1993 letter. KPMG say that this has been the case inasmuch as they have used the highest pensionable salary in the five years preceding Mr Hunt’s retirement. I agree that Mr Hunt’s final pensionable salary should be calculated by reference to the terms offered to him in the letter of 1 August 1993 (see paragraph 13). The evidence supports the Trustees’ suggestion that these were special terms offered to Mr Hunt. In view of this, the 1996 announcement had no effect on Mr Hunt’s benefits and, as such, any change contained therein could not be detrimental to him.
134. For the sake of completeness, I have considered the status of the 1996 announcement. It pre-dates the coming into effect of Section 67 and therefore falls to be considered under Clause 12. I am satisfied that the “clarification” set out in the 1996 announcement did not represent a detrimental change to the calculation of pensionable salary and, therefore, cannot be said to be in breach of Clause 12. It sets out how the hourly rate will be used to calculate an annual basic salary and, in addition, provides for the inclusion of overtime, which was not previously included in the definition contained in the 1982 Deed.
135. Having said that Mr Hunt’s final pensionable salary falls to be calculated in accordance with the 1993 letter, I am not convinced that this has been the case. In his letter of 4 January 2001, Mr A said that Mr Hunt’s “salary” at 1 November 2000 was £34,137.34. This is the figure used by KPMG in their calculation of Mr Hunt’s benefits. However, the 1993 letter also included profit share, bonus and commission earned over the previous twelve months, i.e. from 1 November 1999 to 31 October 2000. I am not convinced that Mr Hunt has provided sufficient evidence to support his argument for a final pensionable salary of £46,255, but I do find that Daybrook should be asked to provide a figure for his profit share, bonus and/or commission for the relevant period. The Trustees have confirmed that they will ask the Actuary to take account of any additional evidence. In view of this, Mr Hunt should provide them with a copy of his tax assessment form.
136. Whilst the letter from Mercers did say that fluctuating emoluments could include the kind of payments indicated by Mr Hunt, this is not sufficient to establish that pensionable salary should be calculated in this way. It is more appropriate to look to the Scheme Rules and the Trustees’ letter.
137. This brings me to the amendment to Rule 19(2) (see Appendix 1, paragraph 28). Insofar as it provides for the Trustees to decide to operate the Scheme as a closed scheme or to wind it up, it represents little change from the previous provisions contained in the 1982 Deed. I take Mr Hunt’s main point of concern to be the following clause:
“the Participating Employers shall have no liability to make further contributions to the Scheme for or in respect of the Relevant Members other than contributions which have accrued but remain outstanding in respect of their participation in the Scheme prior to the Closure Date or under Section 75 of the Pensions Act 1995”

138. I would be concerned if this was taken to limit Daybrook’s responsibility to the Scheme under Rule 2(A) prior to the Closure Date. Such limitation would represent a detrimental change and is likely to breach both Clause 12 and Section 67. However, the rule refers to contributions which have accrued (and remain outstanding) in respect of an employer’s participation in the Scheme prior to the date of closure. The contributions due under Rule 2(A) have accrued in respect of Daybrook’s participation in the Scheme prior to the date of closure and are not, therefore, limited by Rule 19(2).
139. Mr Hunt has also pointed out that certain employees have been appointed on the basis of a normal retirement age of 60. Daybrook state that the Scheme provides for four categories of membership and say that neither it nor the Trustees have admitted members on special terms. I agree that there are four categories of membership (as provided under Schedule B to the 1977 Rules). The normal retirement age under the Scheme, however, is 65 unless Daybrook have requested otherwise. Daybrook could, therefore, have appointed its managing director on the basis of a normal retirement age of 60 and notified the Trustees accordingly. Such a member should be classed as a Special Member. I note that there is no reference to such members in the 1999 actuarial valuation report, although they are clearly identified on the annual renewal notice. I would have expected provision to be made for these enhanced benefits.
140. Rule 3(F) (see Appendix 1, paragraph 19) provides for the payment of additional discretionary benefits upon the payment of such additional contributions as may be required. Thus, in determining the contributions due under Rule 2(A), Daybrook must also establish what additional contributions are required if it is to pay certain members full benefits at age 60.
DIRECTIONS

141. The Trustees shall, within 21 days of the date hereof, ask the Actuary to review Mr Hunt’s final pensionable salary, taking into account any additional evidence he is able to supply. If it is the case that some adjustment is required, then I direct the Trustees to take the steps necessary to put this into effect, including (if appropriate) the payment of any arrears, together with simple interest to be calculated on a daily basis at the base rate for the time being quoted by the reference banks between 22 December 2003 and the date of actual payment.
SCHEME MANAGEMENT
MATERIAL FACTS
The Pensions Act 1995

142. Please see Appendix 4.

Background

143. Mr Hunt wrote to the Scheme’s appointed person (referred to as the adjudicator) on 13 January 2004. His letter was acknowledged on 4 February 2004. A Stage One decision was issued on 19 July 2004. Mr Hunt appealed on 11 August 2004 and a Stage Two decision was issued on 23 January 2005.

SUBMISSIONS

Mr Hunt

144. Mr Hunt submits:

144.1. Mr Hunt asserts that he has made 17 “applications” in writing under the Scheme’s Internal Dispute Resolution (IDR) procedure since January 2001. He has provided a list of the letters in question, together with copies of other correspondence.

144.2. The person named as “adjudicator” in the Scheme handbook had left the Company and a replacement had not been chosen by the Trustees. This meant that there was no-one to approach with his concerns, other than Mr A and he was unresponsive. In January 2004, he was advised by KPMG that an adjudicator had been appointed for the IDR procedure; the previous adjudicator had left Daybrook some four years earlier.
144.3. The Scheme booklet (dated July 1998) was issued after the date of enactment of the Pensions Act 1995 and should have reflected all of the provisions of the Act. It was not made clear that the majority of members’ benefits could be adversely affected by the MFR provisions. The booklet merely stated:

“Whilst the Principal Employer is committed to maintaining the Scheme in the immediate future, in the event of the Scheme being discontinued the Trustees would provide benefits for members in accordance with the Trust Deed and Rules. In the event that the Scheme discontinues without sufficient funds to pay the benefits there is a legal responsibility on the Principal Employer to provide a contribution towards the shortfall, in accordance with a statutory formula. In the event the Principal Employer has insufficient funds, benefits will be cut back in accordance with the priorities set out in the Scheme Rules. Statutory priorities have been introduced for any scheme that winds up after 6 April 1997. These override the Scheme rules.”
The Company has never given any indication that it has insufficient funds.

144.4. The booklet does not mention Section 67 of the Pensions Act 1995 (see Appendix 4).

The Trustees and Daybrook
145. The Trustees and Daybrook submit:

145.1. They had to analyse what were the main points of Mr Hunt’s complaint from all of his correspondence. They considered that these points had been made in his letters of 2 and 26 January 2004 and responded on that basis.

145.2. They and KPMG made every effort to respond to Mr Hunt’s numerous queries and hoped the adjudicator’s letter of 19 July 2004, and their stage 2 letter of 23 January 2005, covered all of his points.
145.3. The announcement to members dated May 2001 gave a name and contact details at KPMG. It is surprising that Mr Hunt felt that there was no-one to contact, given the volume of correspondence by post, fax, e-mail and telephone with KPMG.

145.4. Mr A was not unresponsive. Mr Hunt asked many questions of the Scheme and its officers. The contact point was KPMG. With the assistance of the Scheme’s advisers, the appropriate response to his questions was communicated to Mr Hunt. The Scheme has communicated with its members on a regular basis at all times.
CONCLUSIONS

146. Mr Hunt has provided me with a list of the letters he considers to be “applications” under the Scheme’s IDR procedure. The first of these was his letter of 11 January 2001. I have reviewed the list of letters provided by Mr Hunt and I think it would be fair to say that not all of them could be considered to be applications under the IDR procedure. I acknowledge that Mr Hunt was trying to establish what his entitlement under the Scheme was and that he has pursued this goal with tenacity. However, as far as the statutory requirements for an IDR application are concerned, he cannot be said to have made 17 applications. Having said this, it was clearly unsatisfactory for there to be no replacement for the adjudicator four years after the previous occupant of the post had left the company.
147. I also note that both the Stage One and Stage Two decisions were issued outside the time limits set out in the relevant legislation (see Appendix 4). There was, however, a considerable volume of correspondence between Mr Hunt, KPMG and Mr A in addition to the more formal IDR responses. I think it would be fair to say that the formal IDR procedure became somewhat buried in the avalanche of correspondence between the various parties.
148. I therefore conclude that, whilst the formal IDR procedure did not operate precisely as the legislation requires, Mr Hunt was not left unaware of the stance being taken by Daybrook or the Trustees nor was he unaware of the benefits being offered to him. He did not receive the response he was hoping for, i.e. that the Scheme would pay the benefits to which he considered he was entitled, but this was not because of problems with the IDR procedure. Rather, it was because Daybrook take a different view of his entitlement.

149. Mr Hunt also raises issues with the Scheme booklet. In particular, he feels that the Booklet should:

· Reflect all of the provisions of the 1995 Pensions Act;
· Make it clear that the members’ benefits could be adversely affected by the MFR provisions; and

· Mention Section 67 of the 1995 Pensions Act.

150. I have reviewed the Scheme Booklet in the light of the requirements set out in the 1996 Disclosure Regulations (see Appendix 4) and I am satisfied that it meets the requirements of Regulation 4 and Schedule 1. There is no requirement for the Trustees to include a statement as to the potential effects of the MFR provisions and I am not convinced that it would, in any case, be appropriate for them to do so. Nor are they required to refer to Section 67.

CHARLIE GORDON
Deputy Pensions Ombudsman

12 February 2008
APPENDIX 1 – TRUST DEEDS AND RULES

Definitive Deed 18 September 1967

151. Clause 12 provided:

“The Trustees may at any time and from time to time with the consent of the Principal Company alter or modify all or any of the trusts, powers or provisions of this Deed or of the Rules and, subject to confirmation that approval of the Pension Scheme by the Commissioners of Inland Revenue under the Act is not affected, any such alteration or modification may have retrospective effect. Any such alteration or modification shall be made either by Deed executed by the Trustees and by the Principal Company or by the insertion of particulars thereof in Schedule C to the Rules, such particulars to include the date of insertion thereof, the date on or as from which the same is to take effect and to be signed by the Trustees and on behalf of the Principal Company … as from the stated effective date this Deed and the Rules shall be read and construed as if the said alteration or modification were duly inserted and incorporated therein.

PROVIDED ALWAYS as follows:-

(i) nothing herein or in the Rules contained shall authorise nor shall this Deed or the Rules be altered or modified so as to authorise the transfer or payment of any part of the Pension Fund in any circumstances to any Participating Company;

(ii) no such alteration or modification shall be made as shall operate to effect a change of the main purpose of the Pension Scheme …

(iii) no such alteration or modification shall be made which in the opinion of the Actuary shall operate substantially to prejudice the pension payable to any Member or other person who is at the effective date … entitled to a pension …

(iv) no such alteration or modification shall be made which in the opinion of the Actuary shall operate substantially to prejudice the interests under the Pension Scheme of any Member, not being at the effective date … entitled to a pension under the Pension Scheme in respect of contributions already received by the Trustees except with the consent of the majority of the members certified by the Actuary to be affected …

(v) no such alteration or modification shall be made which in the opinion of the Actuary shall operate substantially to prejudice such of the benefits under the Pension Scheme in respect of a Transferring Member as are determinable by reference to his Former Scheme Pension except with the consent of such Transferring Member.”

152. Under the Rules, ‘Normal Retiring Date’ was defined as:

“… the 65th anniversary of the birth of the Member, if male, or the 60th anniversary of the birth of the Member, if female.”

153. ‘Pensionable Salary’ was defined as:

“… for the purpose of each Contribution Year, the Member’s Salary for twelve months on the basis of the rate of his Salary on the first day of the relevant Contribution Year …”

154. ‘Salary’ was defined as the Member’s yearly remuneration, excluding bonuses, commissions, overtime earnings, other emoluments and Directors’ fees.

155. The Scheme provided for a pension at NRD of a fixed amount for each completed year of service according to the member’s grade in each year.

156. Rule 13 provided:

“The Participating Companies shall pay to the Trustees such contributions in each Contribution Year as (after taking into account  the contributions to be made by the Member as hereinafter provided and the assets of the Pension Fund) may from time to time be required to enable the Trustees to maintain the benefits of the Pension Scheme …”

Supplemental Deed 29 April 1982

157. Clause (3) provided:

“It has been agreed that the Scheme shall be altered to the intent (inter alia) that with effect from the 1st day of October 1974 the benefits payable under the Scheme shall include benefits in substitution for the benefits formerly payable under the Life Assurance Scheme of the Principal Employer (such scheme being the scheme referred to in Recital (c) of the said Supplemental Deed dated the 31st day of December 1974 …”

158. By reference to Clause 12 of the 1967 Definitive Deed (see above), the Trustees amended that Deed as follows

158.1. with effect from 1 October 1974,

(a) by deleting Clauses 1 to 13 and substituting new clauses and

(b) by deleting the attached Rules and Schedules and adopting the Rules and Schedules contained in Appendix A to the 1982 Deed.

158.2. with effect from 1 October 1975,

by alteration of the provisions of the Scheme to give effect to the announcement to Members issued in September 1975 (Appendix B)

158.3. with effect from 1 October 1977

by deleting the Rules contained in Appendix A and adopting the Rules contained in Appendix C to the 1982 Deed.

158.4. with effect from 1 April 1978 and 6 April 1980

to give effect to announcements to Members of September 1977 and March 1980.
159. Clause 12 thereafter provided:

“The Trustees may at any time and from time to time with the consent of the Principal Company alter or modify all or any of the trusts powers or provisions of this Deed or of the Rules and any such alteration or modification may have retrospective effect. Any such alteration or modification shall be made either by Deed executed by the Trustees and by the Principal Company or by the insertion of particulars thereof in Schedule F to the Rules such particulars to include the date of insertion thereof the date on or as from which the same is to take effect and to be signed by … the Trustees and on behalf of the Principal Company … Any particulars so inserted may expressly incorporate any alterations and modifications set out in a Memorandum signed and witnessed aforesaid and as from the stated effective date this Deed and the Rules shall be read and construed as if any alteration or modification so made were duly inserted and incorporated therein

Provided always as follows:-

(i) nothing in the Deed or the Rules contained shall authorise nor shall this Deed or the Rules be altered or modified so as to authorise the transfer or payment of any part of the Fund in any circumstances to any Participating Employer

(ii) no such alteration or modification shall be made as shall operate to effect a change of the main purpose of the Scheme as set out in the Interim Trust Deed

(iii) no such alteration or modification shall be made which in the opinion of the Trustees shall operate substantially to prejudice the pension payable to any Member or other person who is at the effective date … entitled to a pension …

(iv) no such alteration or modification shall be made which in the opinion of the Trustees shall operate substantially to prejudice the interests under the Scheme of any Member, not being at the effective date … entitled to a pension under the Scheme in respect of contributions already received by the Trustees prior to the 1st day of October 1974 except with the consent of the majority of the members to be affected by such alteration or modification

(v) no such alteration or modification shall be made which in the opinion of the Trustees shall operate to reduce the aggregate value of the retirement benefits payable under the Scheme to any Member not being at the effective date … entitled to a pension under the Scheme in respect of contributions already received by the Trustees except with the consent of any Member affected by such alteration or modification

(vi) if notice in writing of any such alteration or modification shall be given in a form agreed by the Trustees and the Principal Employer to persons affected thereby the trusts powers and provisions of this Deed and of the Rules shall pending the execution of the Deed or the insertion of particulars in Schedule F … be deemed to be altered or modified in such manner and to such extent as the Trustees shall determine to give effect to the provisions set out in such notice Provided that the approval of the Commissioners of Inland Revenue under the Act is not thereby prejudiced The decision of the Trustees as to matters of interpretation of such notice and all matters arising in connection with the provision of any benefits referred to therein shall be final and conclusive.”

160. Clause 11 provides:

“Without prejudice to the powers and discretions vested in the Trustees by the other provisions hereof the Trustees shall be entitled to all the indemnities conferred on trustees by law and shall not be liable for acting on the advice of auditors appointed under the Rules or on any other advice the Trustees may obtain directly or indirectly from such corporation company firm or person as shall in their opinion be qualified by experience or otherwise to advise them nor shall any Trustee be liable for any acts or omissions not due to his own wilful neglect or default nor shall it be obligatory upon the Trustees to see that any contributions or other moneys payable to them under the Scheme are in fact paid.”

161. Under Appendix A (effective from 1 October 1974), Rule 3(A)(1) provided for a pension on retirement at NRD calculated by reference to Schedule D, which referred to the Rules in force on 30 September 1974 (for Staff Members). NRD was defined as the 65th anniversary of the member’s birth for a male member (60th for a female member). However, the definition also stated:

“At the request of the Principal Employer in the case of a Special Member whose expected date of retirement under the terms of his service with a Participating Employer is a date other than the Normal Retiring Date as so defined, Normal Retiring Date shall mean such expected date of retirement as notified by the Principal Employer to the Trustees …”
162. ‘Pensionable Salary’ was defined as:

“… for the purposes of each Scheme Year, the Member’s Salary for twelve months on the basis of the rate of his Salary on the first day of the relevant Scheme Year …”

163. ‘Salary’ was defined as:

“in relation to a Member his basic yearly remuneration

(a)
where a Member’s terms of employment … provide for his remuneration to be determined on a basis which includes the regular assessment of payments by way of bonuses and commissions additional to basic yearly remuneration, there shall be included in Salary a sum equal to the annual amount of such additional payments averaged over the period during which such terms of employment have applied to the Member but omitting any portion of such period as may have fallen more than three years prior to the date of determination of Salary,

(b)
in the case of a Member who is a director of a Participating Employer any director’s fees payable to the Member and chargeable to tax as income of his office or employment as such director shall be included as basic yearly remuneration or (as the case may be having regard to the basis upon which they are paid) additional payments …”

164. The Rules in force on 30 September 1974 were those of the previous scheme, which provided for members to receive a fixed amount of pension depending upon the level of their pensionable salary in each year of pensionable service. For example, a pensionable salary of £1,000 gave rise to a pension of £11 p.a. The amounts of pension relating to the bands of salary were set out in tabular form in a schedule to the rules.
165. Appendix B (effective from 1 October 1975) amended Schedule A to the Rules contained in Appendix A by inserting a definition of ‘Final Pensionable Salary’, which stated:

“… the greatest annual average (rounded to the next higher £1) of the Member’s Pensionable Salary for a period of three consecutive Scheme Years … in the last ten Scheme Years up to and including the Scheme Year in which falls the Normal Retiring Date …”

166. Schedule D (Part 1) was amended so that the pension for Staff Members was to be calculated as the aggregate of:

“(i)
the product of one-sixtieth of Final Pensionable Salary and Pensionable Service completed as from the 1st day of October 1975;

(ii) the amount of yearly pension to which such Member is entitled in respect of that period of his Pensionable Service during which he contributed to the Scheme prior to the 1st day of October 1975 as determined in accordance with the Rules in force on the 30th day of September 1975; and

(iii) the amount of former scheme pension to which such Member is entitled as defined and determined in accordance with the Rules of the Scheme in force on the 30th day of September 1974.

Provided that the Normal Retirement Pension shall not be less than the aggregate of an amount equal to £1.00 for each £2.60 of the Member’s Ordinary Contributions and the amount of former scheme pension as defined in the Rules of the Scheme in force on the 30th day of September 1974 to which the Member would have been entitled under the Scheme had he retired on the 30th day of September 1974 and that date were deemed to be his Normal Retiring Date.”

Executive members were to receive:

“An amount calculated as if such a Member is a Staff Member and increased by such amount (if any) as is required so that the Normal Retirement Pension is not less than fifty per cent of such Member’s Final Pensionable Salary.”

167. On retirement before NRD, Schedule D (Part 2) provided that the pension should be calculated in accordance with Part 1 and, for Staff Members, it would be:
“reduced to such lower amount as the Trustees shall determine being confirmed by Actuarial Advice to be reasonable on account of payment from a date earlier than Normal Retiring Date.”

For Executive Members, it would be reduced:

“in the proportion that Pensionable Service bears to Pensionable Service which such Member would have completed if he had remained a Member until the Normal Retiring Date and further reduced to such lower amount as the Trustees shall determine being confirmed by Actuarial Advice to be reasonable on account of payment from a date earlier than Normal Retiring Date.”
“Pensionable Service” is defined as:

“the number of complete years and months … of Service as a Member prior to whichever is the earlier of (a) the Normal Retiring Date or (b) the date on which he ceases to be an Eligible Employee.”

168. Appendix C (effective from 1 October 1977) contained (inter alia) amendments to Rules 2(A) ‘Contributions Payable by Participating Employers’ and 17 ‘Termination of Contributions by a Participating employer’. Schedule A to the 1977 Rules contains the definitions, including that for Normal Retiring Date, which was essentially the same as before. Schedule B contains the eligibility requirements for admission to the Scheme and provides for four categories of member (Staff, Executive, Senior Executive and Special). Schedule C covers members’ contributions. Schedule D was amended so as to remove the section from the word ‘Provided’ to the phrase ‘Normal Retiring Date’ (see above).

169. Rule 3(F), as set out in Appendix C, stated:

“DISCRETIONARY BENEFITS
Upon payment under Rule 2 of such additional contributions (if any) as may having regard to the provisions of Sub-rule 27(B) [Advice to Trustees], be required the Trustees shall grant under the Scheme such of the following benefits as the Principal Employer may request consistent with the approval of the Scheme under the Act and subject to Part III of the Rules [Inland Revenue Limits], namely:-
(1)
an increase in the amount of any pension or other benefit which may become payable to or in respect of a Member or other person under the Scheme not being a benefit provided by the exercise of an option under sub-Rule 3(E) [Optional Pensions in Favour of a Member’s Spouse or Dependant Relative]

(2)
(a)
a pension or an increase in the amount of any pension payable to a person on or after his retirement from the service of a Participating Employer

(b)
a cash sum payable to a person on his retirement ...

(c)
a cash sum payable on the death … of a person …

(d)
a pension or pensions payable, after the death … of a person …

The amount of any benefit under this Sub-rule and its terms and conditions shall be determined by the Trustees and shall be notified in writing by the Trustees to the employee by reference to whose service such benefits applies …”

170. Rule 17 provides:

“TERMINATION OF CONTRIBUTIONS BY A PARTICIPATING EMPLOYER
A Participating Employer’s contributions (i) may be terminated at any time by notice in writing to the Trustees and may be similarly terminated only in respect of persons in a specified category or specified categories and (ii) shall be terminated (a) in the case of an Associated Employer on a date not later than the end of the Scheme Year following that in which the Participating Employer ceases to be an Associated Employer or (b) at any time in the event of the Participating Employer ceasing to transact business on account of liquidation or otherwise …”

171. Rule 18 provides:

“TERMINATION OF CONTRIBUTIONS BY ALL PARTICIPATING EMPLOYERS
In the event of the contributions of all Participating Employers being terminated under Rule 17, the Scheme shall, subject to Sub-rule 19(2), determine and on such determination …

(a) no person shall be entitled to any benefit under the Scheme otherwise than under this Rule or Rule 19

(b) …

(c) … the Fund shall be realised and together with any monies in hand be disposed of among the person who … are included among the persons specified below by the provision of Paid-up Policies securing benefits of such amounts as shall be determined by the Trustees having regard to the provisions of Sub-rule 27(B) to the intent that, as far as the monies available permit:-

(1)(a)
all members and other persons in receipt of pensions shall be entitled to Paid-up Policies securing benefits as nearly as may be on the same terms and conditions as and identical in amount with their benefits under the Scheme …

(b)
all Members not included in (a) whose Normal Retiring Dates have occurred and who are in the service of a Participating Employer shall be entitled to Paid-up Policies securing benefits as nearly as may be on the same terms and conditions as and identical in amount with their benefits under the Scheme calculated as if they had retired from Service on the date upon which contributions terminated …

…

(5) (a)
All Members who have left Service with prospective entitlement to pensions under the Scheme which have not commenced to be payable shall be entitled to Paid-up Policies securing benefits as nearly as may be on the same terms and conditions as and identical in amount with their benefits under the Scheme …”

172. Rule 19(2) provided:

“Where such termination of payment of contributions occurs before the expiration of the Perpetuity Period the Trustees may in their discretion determine that, in respect of any person or persons to whom the provisions for disposal contained in Rule 18 would otherwise have applied in lieu of such provisions, the Scheme shall be maintained for such period as the Trustees shall determine … and during such period such person or persons shall continue to be … or become entitled … to the appropriate benefit or benefits … Provided that no benefit or benefits shall accrue in respect of any period after the date upon which payment of contributions terminated and subject … to the contracting-out requirements …

(a) the amount of any benefit or benefits … shall be of such appropriately reduced amount or amounts as the Trustees shall determine, and

(b) the amount of any benefit … which becomes payable on the death of any such person … shall be determined by the Trustees”

Amending Deed 13 June 1988

173. This Deed provided for certain amendments required for contracting-out purposes.

Supplemental Deed 18 September 1989

174. This Deed amended Rule 2(A), ‘Contributions Payable by Participating Employers’, and inserted Rule 29, ‘Scheme Expenses’.

175. Rule 2(A) now provides:

“CONTRIBUTIONS PAYABLE BY PARTICIPATING EMPLOYERS
The Participating Employers shall pay to the Trustees such contributions in each Scheme Year as may from time to time in the opinion of the Principal Employer (having regard to the provisions of Sub-rule 27(B) [Advice to Trustees] and after taking into account the assets of the Fund) be required

(a) to enable the benefits of the Scheme to be maintained, and

(b) to meet the administrative and management expenses of the Scheme …”

176. Sub-rule 27(B) provides:

“The Trustees may consult and may act upon the advice of such corporation, company firm or person as shall in the opinion of the Trustees and the Principal Employer be qualified by experience or otherwise to advise them but so that, in relation to any question of actuarial opinion or judgement, the Trustees may so act only if such advice is given either by an actuary or by such a corporation, company, firm or person being advice which has been obtained by such corporation, company, firm or person from an actuary whether or not in the employment of any corporation, company, firm or person.”

Deed of Amendment 25 April 2001

177. Under Clause 12 of the 1982 Deed, the Trustees replaced Rule 19(2), ‘Alternative Provisions on Termination of Contributions by Participating Employers’, (with effect from 31 March 2001) and inserted a new Appendix (‘Model Rules for Pension Sharing on Divorce’) at the end of the Rules.
178. Rule 19(2) reads:

“If any of the circumstances referred to in the first paragraph of Rule 17 occur … then with effect from the date of expiry of that notice (the “Closure Date”) …

(i) Trustees may determine that … the Scheme shall be maintained as a closed scheme for such period as the Trustees shall determine;

(ii)
all Relevant Members in Service on the Closure Date shall cease to accrue benefits …

(iv) the Participating Employers shall have no liability to make further contributions to the Scheme for or in respect of the Relevant Members other than contributions which have accrued but remain outstanding in respect of their participation in the Scheme prior to the Closure Date or under Section 75 of the Pensions Act 1995;

(v) the Scheme will be continued as a closed fund …

(vi) at any time … the Trustees may determine to wind up the Scheme …

(vii) … until the Scheme is completely wound up all of the provisions of the Scheme and powers exercisable … shall remain in effect; and

(viii) if a petition is presented for the winding-up of the Principal Employer or a resolution for the voluntary winding-up of the Principal Employer is moved or if the Principal Employer enters into liquidation … all powers and rights exercisable by the Principal Employer shall be exercisable by the Trustees alone …”

APPENDIX 2 – ANNOUNCEMENTS

1966 Announcement to Members

179. The announcement, dated September 1966, stated:

“The Directors have for some time felt the need to improve the Pension and Life Assurance benefits provided under the Company’s Scheme; they are now pleased to announce the introduction of higher benefits which will come into operation on the 1st October, 1966, for all of the present contributory members of the Scheme. The higher benefits will be provided under new Pension and Life Assurance Schemes.

…

In order to benefit from the new arrangements and ensure continuity of membership, you will need to complete an application and agreement form …”

“When you join the new Pension Scheme on the 1st October, 1966 the application form will incorporate an agreement to exchange the pension which has been secured under the existing Scheme for a similar amount of pension under the new Scheme. This will mean that the whole of your pension will be paid by the Trustees of the new Scheme and also that your contributions will be regarded as having been paid to the new Scheme.”

“(a) The existing Scheme is constituted by policies issued to the Company by the Scottish Amicable Life Assurance Society and the benefits under the Scheme are payable by the Assurance Society to the Company. The benefits under the new Pension Scheme will be paid by the Trustees in accordance with the Trust Deed and Rules. The Trustees will have wide investment powers, but it is their present intention to secure the pensions under a policy issued to them by the Scottish Amicable Life Assurance Society.”

“(e) Under the existing Scheme your pension entitlement is at a level rate of £2 10s 0d. for each year during which you contribute. Under the new Scheme the amount of benefit which you earn will be at a much improved level and depends on your Pensionable Salary. Your Pensionable Salary and your Grade for the next twelve months will be decided on the 1st October in each year.

You will see … that you earn a fixed “brick” of pension for each year’s membership … and that the amount of each “brick” depends on your Pensionable Salary …”

1975 Announcement to Members

180. The 1975 Announcement stated (inter alia):

“I am very pleased to tell you that the Scheme will be substantially improved on 1st October 1975 …

1. Improved Pension Formula
Pension will in future relate to a member’s earnings near retirement …

The pension will be calculated to the formula:

1
of Final Pensionable Salary for each complete year

60th
of membership of the Scheme from 1st October 1975



…

Pension earned under the existing Scheme prior to 1st October 1975 … counts in addition to the new formula benefit.

(Existing members are also guaranteed that their total Scheme pension at normal retiring date will be not less than £1 per annum for every £2.60 the member has contributed both before and after 1st October 1975 …)”

1975 Notice to Executives and Senior Executives

181. The Notice, dated September 1975, stated:

“Attached to this Notice is your copy of the Announcement being issued simultaneously to other staff …

These improvements and changes apply to you but, in addition, you qualify for the following special benefits:-

(1) Your total pension at normal retiring date, inclusive of benefits earned before 1st October 1975, will be one-half of your Final Pensionable Salary.

(2) The maximum tax-free cash …

(3) If you leave service before retirement, … your deferred pension will be calculated according to the formula:

N
X
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…”

October 1990 Announcement

182. The October 1990 Announcement, issued by Daybrook, stated:

“The purpose of this announcement is to notify you of the Company’s intention to implement the following changes to the Scheme with effect from 1st November 1990. The changes are designed to achieve the following:

· equality of treatment of men and women, following a judgment by the European Court of Justice in May 1990; and

· a significant improvement in the level of automatic pension increases …

EQUALISATION OF BENEFITS

The Normal Pension Date under the Scheme will be equalised at age 65 for men and women alike …

Retirement
All member’s (sic) will have the right to retire early from their 60th birthday onwards without requiring the Company’s agreement. The early retirement will be calculated in the same way as previously applied to men … namely:

A pension based on Pensionable Service completed and Final Pensionable Salary at date of retirement and reduced to make allowance for its earlier payment.

A guarantee is being introduced so that the pension payable on retirement on the member’s 60th birthday or later will not be less than his or her deferred pension as though he or she had left the Scheme on 31st October 1990, appropriately revalued to the member’s date of retirement, without reduction for early payment.”

November 1996 Announcement

183. The Announcement dated 15 November 1996 stated:

“A review of the pension scheme … has highlighted the need to re-write the scheme booklet … Several changes have taken place since the booklet was printed, i.e., equalisation of pension age, index linking of pensions and the conversion of tax free lump sums … furthermore the definition of pensionable salary has not been clear. The definition … is now as follows:

1. The basic pay rates will be totalled, which are basic hourly rate, attendance allowance hourly rate and shift allowance hourly rate. This total value will be multiplied by the basic hours, either 37½ or 39. (Part timers will be pro-rata). This will give a basic value for the week.

2. The production bonus over the 4 weeks preceding renewal will be averaged to establish the production bonus element of your weekly pay.

3. The total values of 1 and 2 (your basic pay rate per week) will be multiplied by 52 to arrive at your basic annual salary.

4. As many people work overtime in the year and this is a fluctuating figure it has been deemed fair to include 20% of this element to your pay in the pensionable salary calculations. Therefore the total taxable pay you have received during the pension year, (November to October) will be calculated, the sum of item 3 will be deducted from your total pay, the balance considered to be overtime earned. Of this balance, 20% will be added to the basic pay figure of item 3 …”

June 2001 Announcement

184. The June 2001 announcement informed members that the Scheme was to be closed and wound-up. It stated:

“The purpose of the Announcement is to formally notify you of the closure of the [Scheme] with effect from 31 March 2001. Following closure of the Scheme, the Trustees have taken actuarial advice and have resolved to formally wind up the Scheme with effect from 25 April 2001.

Benefits built up from service prior to 31 March 2001 will remain preserved …

As existing employees already know, the new Stakeholder Pension Scheme has been available … from 1 April 2001. The Stakeholder Scheme is continuing and will not be affected by the winding up of the Scheme.”

January and February 2002 Announcements
185. The January 2002 referred to a recent announcement that Daybrook was to sell its linen and workwear business to Sunlight UK Limited. It explained that the assets of the Scheme were held separately.

186. The February 2002 announcement to members provided an update on the progress of winding up the Scheme, warned members that a downturn in the equity markets had reduced the value of the fund and notified them that the Trustees had suspended transfer into and out of the Scheme.
February 2003 Announcement

187. This announcement stated:

“Once the benefits are determined, we will liaise with the Company to obtain any further funds the Scheme is entitled to …

The benefits will ultimately be dependent on the financial state of the Fund at the time, although there is a legal requirement for the Company to inject money to ensure that each member receives their minimum entitlement …”

APPENDIX 3

Members’ Handbook July 1998

188. In the section headed ‘Definitions’, the handbook defined ‘Pensionable Salary as:

“Your basic annual salary or wages including any fees plus the yearly average of any bonus, commission or overtime payments received over the preceding 3 years. For the avoidance of doubt, Management Profit Share is excluded from this calculation. Pensionable Salary will be fixed on the date of joining the Scheme and on each subsequent Renewal Date, remaining unchanged until the next Renewal Date.”

189. ‘Final Pensionable Salary’ was defined as:

“The average of the best three consecutive Pensionable Salaries during the ten years immediately preceding retirement or leaving service.”

190. ‘Normal Retirement Age’ was stated to be 65.

KPMG’s Analysis

191. In June 1999, KPMG reported to Daybrook on the outcome of their research into Mr Hunt’s pension entitlement. They concluded that there was no documentary evidence to suggest that Mr Hunt was entitled to anything other than an annuity for his service between 1961 and 1975. KPMG provided the following schedule of events:

“1)
Agreement, dated 14th September 1962.
This appears to be a service agreement. In Clause 9 it states “The company will take out a with profits assurance policy for the benefit of Mr Hunt which will provide a pension of a minimum of £500 pa for him at the age of 65 …”

2) Letter from Metropolitan Association to A D Brown, dated 18th August 1966.

This refers to the Supplementary Scheme policy, which was with Scottish Amicable, providing a guaranteed annuity option of just over £55 at that date, and projected it forward to indicate an annuity of £185 pa at normal retirement date (i.e. age 65).

3) Announcement, dated September 1966.

This announcement dealt with the introduction of a new scheme with effect from 1st October 1966. It stated, under Clause 2, that any pension under the existing scheme would be transferred to this new scheme, and that contributions would be regarded as having been paid to this scheme. Furthermore, under Clause 3(a) the announcement refers to the constitution of the existing scheme being by policies issued to the company by the Scottish Amicable Life Assurance Society. The example at the end of Clause 3(e) shows the existing scheme referred to was not the supplementary one.

4) Explanatory booklet for scheme commencing 1st October 1966.

This booklet gives details of the new arrangements, previously referred to in the announcement at item 3. Although no specific reference is made to treatment of past service benefits, when read with the announcement the position is clear.

5) Deeds of Agreement and Assignment, dated 1st May 1967*
These deeds are supplemental to the initial Agreement (item 1 above). The Agreement confirms that the company stops paying into the supplementary scheme and that Mr Hunt would become a member of the new scheme. As a result the policy for the supplementary scheme was to be transferred into Mr Hunt’s name. This is done by the assignment of the supplementary scheme policy, no. 250580 to Mr Hunt.

6) Notice to executives and senior executives, dated September 1975.

This notice, signed by S H Farr, states under point 1 that the total pension at normal retirement date, inclusive of benefits earned before 1st October 1975, will be one half of Final Pensionable salary.

7) Notice to executives, dated July 1979.

This restates the position that pension at normal retirement date is inclusive of benefits earned before 1st October 1975.

8) Explanatory booklet, dated July 1979.*
This further reinforces the point made in the announcement at item 7. On page 2 it refers to ranking service being years and months of contributory membership after 1st October 1975. On page four pension is defined as 1/60 of pensionable salary for ranking service plus the amount of pension accrued prior to that date.

9) Explanatory Booklet, dated May 1989.

Page 8 refers to pensionable service being complete years and months of contributory membership after 1st October 1975. On page 13 pension is defined as 1/60 of pensionable salary for pensionable service plus the amount of pension accrued prior to 1st October 1975. With regard to early retirement, page 14 states that pension is reduced to make allowance for earlier payment.
10) Letter from the company to Mr Hunt, dated 23rd January 1990.

This letter restates the fact that pension will be equal to 50% of final pensionable salary. It also reinforces the early retirement formula and its reliance on company service, and makes reference to the reduction for early payment.

11) Equalisation announcement, dated October 1990.

This announced the change to normal retirement age for females in line with the European Court judgement. It had no impact on Mr Hunt’s benefits.

12) Letter from the company to Mr Hunt, dated 1st August 1993.

This refers to the letter dated 23rd January 1990 (see item 10). This varies the letter by improving the definition of pensionable salary so that it was the highest pensionable salary in the last five years. It does not deal with the constituent elements of pensionable salary specifically, but certainly represented an improvement.

13) Benefit statement as at 1st November 1993.

The calculation of benefits contained in this statement, and in subsequent documents is consistent with previous announcements of benefits. It reflects pensionable service from 1st October 1975 plus an additional pension amount in respect of service prior to that date.

14) Correspondence between Bernard Lewis and Mercer’s, dated October and November 1996.

This correspondence deals with various issues, but specifically for Mr Hunt confirms the following points:

· contributions should be paid until age 65

· pension at age 65 would be on a basis consistent with that expected from the items above”

192. KPMG concluded:

192.1. The supplementary scheme is additional to the other scheme’s benefits and is now assigned to Mr Hunt.

192.2. The main scheme promised Mr Hunt a pension of 50% of final pensionable salary, but allowed the normal scale of 1/60 plus the fixed pension accrued between 1966 and 1975 where this was higher than the 50%.

192.3. Nothing suggested that anything other than a fixed pension was payable for service prior to 1 October 1975.

KPMG Summary of Pension Calculation

193. KPMG provided a summary of their calculation of Mr Hunt’s pension in September 2003:

Date of joining Company:



1 October 1963

Date benefit accrual ceased:



31 March 2001

Completed Company service:



37 years 6 months

Normal Retirement Date:



22 June 2006

Potential Company service:



42 years 8 months

Final Pensionable Salary:



£34,137.24

Total Pension from NRD*:



£15,001.71 p.a.

*With statutory revaluation in deferment

Estimated transfer value in December 2003:

£211,200

Estimated cost of £1 of pension:


£22.20

Estimated early retirement pension:


£9,510 p.a.

Statement by Mr B Lewis

194. Mr Hunt has submitted a statement, written by himself but signed by Mr Lewis. This states:

“During 1991, approx Nov 1991, Mr John Hunt approached me, in my capacity as Internal Pensions Administrator of the above Scheme on the subject of AVCs, as a number of other senior managers had discussed their AVC pension plans with him at that time. I advised him that he could not make any AVC contributions, because his years of contribution started in 1963, and his likely qualifying years of service, under the scheme, would in any case take his pension entitlement over the government imposed limit of two thirds of final pensionable salary. Indeed, I further advised him that his normal contributions would cease in the final years leading to his retirement in June 2006, at 65. His Annual Statements around this time indicated that his years of pensionable service commenced at 01/10/1963, and over-ruled any other considerations.”
Mr Hunt’s Claim for Damages

195. In addition to a pension of £28,909 p.a. backdated to 22 June 2001, Mr Hunt claims:

195.1. £5,000 for stress during the period 10 May 1999 to 6 February 2001. 
195.2. Costs incurred in researching and fighting his case on various fronts, i.e. with TPAS, the Pensions Regulator, Government ministers, the Department for Work and Pensions, the European Court of Justice, and pensioner action groups. These he calculates to be:

Materials, e.g. use of computer, postage, travel, etc.
£1,600*
Time, i.e. he has been unable to take up alternative employment because of the stress and need to research his case. For example, 1½ years of a salary of £42,079.

£63,119*


(*Figures as at November 2004)
APPENDIX 4 – RELEVANT LEGISLATION
The Pensions Act 1995

196. Section 62 (as at 31 March 2001) provided:

“The equal treatment rule

(1)
An occupational pension scheme which does not contain an equal treatment rule shall be treated as including one.

(2)
An equal treatment rule is a rule which relates to the terms on which –


(a)
persons become members of the scheme, and


(b)
members of the scheme are treated.

(3)
Subject to subsection (6), an equal treatment rule has the effect that where –

(a)
a woman is employed on like work as a man in the same employment,

(b)
a woman is employed on work rated as equivalent with that of a man in the same employment, or

(c)
a woman is employed on work which, not being work in relation to which paragraph (a) or (b) applies, is, in terms of the demands made on her … of equal value to that of a man in the same employment,

but (apart from the rule) any of the terms referred to in subsection (2) is or becomes less favourable to the woman than to the man, the term shall be treated as so modified as not to be less favourable.

(4)
An equal treatment rule does not operate in relation to any difference as between a woman and a man … if the trustees or managers … prove that the difference is genuinely due to material fact which -

(a)
is not the difference of sex, but

(b)
is a material difference between the woman’s and the man’s case.

(5)
References … to the terms referred to in subsection (2), or the effect of any of those terms, include –

(a)
a term which confers on the trustees or managers … or any other person, a discretion which …

(i)
may be exercised so as to affect the way in which person become members of the scheme, or members of the scheme are treated, and

(ii)
may … be so exercised in a way less favourable to the woman than to the man, and


(b)
the effect of any exercise of such a discretion;

and references to the terms on which members of the scheme are treated are to be read accordingly.
(6)
In the case of a term within subsection 5(a) the effect of an equal treatment rule is that the term shall be treated as so modified as not to permit the discretion to be exercised in a way less favourable to the woman than to the man.”

197. Section 73 (as at 25 April 2001) provided:

“(1)
This section applies, where a salary related occupational pension scheme … is being wound up, to determine the order in which the assets of the scheme are to be applied towards satisfying the liabilities in respect of pensions and other benefits …

(2)
The assets of the scheme must be applied first towards satisfying the amounts of the liabilities mentioned in subsection (3) and, if the assets are insufficient to satisfy those amounts in full, then –
(a)
the assets must be applied first towards satisfying the amounts of the liabilities mentioned in earlier paragraphs of subsection (3) before the amounts of the liabilities mentioned in later paragraphs, and

(b)
where the amounts of the liabilities mentioned in one of those paragraphs cannot be satisfied in full, those amounts must be satisfied in the same proportions.

(3)
The liabilities referred to in subsection (2) are –
(a)
any liability for pensions or other benefits … derived from the payment by any member of the scheme of voluntary contributions,

(aa)
…

(b)
… where a person’s entitlement to payment of pension or other benefit has arisen, liability for that pension or benefit and for any pension or other benefits which will be payable in respect of that person on his death (but excluding increases to pensions),

(c)
any liability –


(i)
for equivalent pension benefits …


(ii)
… for the return of contributions,

(d)
any liability for increases to pensions referred to in paragraphs (aa) and (b),

(e)
any liability for increases to pensions referred to in paragraph (c),

(f)
so far as not included in paragraph (c) or (e), any liability for –

(i)
pensions or other benefits which have accrued to or in respect of any members of the scheme (including increases to pensions), or
(ii)
future pensions, or other future benefits, attributable … to pension credits …”

198. Section 75 (as at 25 April 2001) provided:

“Deficiencies in the assets

(1)
If, in the case of an occupational pension scheme which is not a money purchase scheme, the value at the applicable time of the assets of the scheme is less than the amount at that time of the liabilities of the scheme, an amount equal to the difference shall be treated as a debt due from the employer to the trustees or managers of the scheme.

…

(3)
In this section “the applicable time” means –

(a)
if the scheme is being wound up before a relevant insolvency event occurs in relation to the employer, any time when it is being wound up before such an event occurs …

…

(5)
For the purposes of subsection (1), the liabilities and assets to be taken into account, and their amount or value, must be determined, calculated and verified by a prescribed person and in the prescribed manner.

…

(7)
This section does not prejudice any other right or remedy which the trustees or managers may have in respect of a deficiency in the scheme’s assets …”

199. Section 67 (as at 25 April 2001) provided:

“Restriction on powers to alter schemes

(1)
This section applies to any power conferred on any person by an occupational pension scheme (other than a public service pension scheme) to modify the scheme.

(2)
The power cannot be exercised on any occasion in a manner which would or might affect any entitlement, accrued right or pension credit right of any member of the scheme acquired before the power is exercised unless the requirements under subsection (3) are satisfied.

(3)
Those requirements are that, in respect of the exercise of the power in that manner on that occasion –

(a)
the trustees have satisfied themselves that –



(i) the certification requirements, or



(ii) the requirement for consent,



are met in respect of that member, and

(b
 where the power is exercised by a person other than the trustees, the trustees have approved the exercise of the power in that manner on that occasion.

(4)
In subsection (3) –

(a)
“the certification requirements” means prescribed requirements for the purpose of securing that no power to which this section applies is exercised in any manner which, in the opinion of an actuary, would adversely affect any member of the scheme (without his consent) in respect of his entitlement, accrued right or pension credit rights acquired before the power is exercised, and

(b)
“the consent requirements” means prescribed requirements for the purpose of obtaining the consent of members of a scheme to the exercise of a power to which this section applies.

…”

200. Section 50 (as at 11 January 2001) provided:

“(1)
The trustees or managers of an occupational pension scheme must secure that such arrangements as are required by or under this section for the resolution of disagreements between prescribed persons about matters in relation to the scheme are made and implemented.

(2) The arrangements must— 

(a) provide for a person, on the application of a complainant of a prescribed description, to give a decision on such a disagreement, and

(b) require the trustees or managers, on the application of such a complainant following a decision given in accordance with paragraph (a), to reconsider the matter in question and confirm the decision or give a new decision in its place.”

The Occupational Pension Schemes (Deficiency on Winding-up etc) Regulations 1996
(SI 1996/3128)

201. Regulation 3 (as at 25 April 2001) provided:

“(1) 
The liabilities and assets of a scheme which are to be taken into account for the purposes of section 75(1) and their amount or value shall be determined, calculated and verified by the actuary — 

(a)
on the general assumptions specified in paragraphs (2) and (3) of regulation 3 of the MFR Regulations;
(b)
subject to paragraphs (3) and (4), in accordance with regulations 4 to 8 of the MFR Regulations;

(c)
subject to sub-paragraph (d), in so far as the guidance given in GN 27 applies as respects regulations 3(2) and (3) and 4 to 8 of the MFR Regulations, in accordance with that guidance; and

(d)
in accordance with the guidance given in GN 19 so far as that guidance applies for the purposes of these Regulations;

and where in these Regulations (or in the MFR Regulations as applied by this paragraph) there is a reference to the value of any asset or the amount of any liability being calculated or verified in accordance with the opinion of the actuary or as he thinks appropriate, he shall comply with any relevant provision in the guidance given in GN 27 or, as the case may be, GN 19 in making that calculation or verification.
(2)
…
(3)
 For the purposes of this regulation –

(a)
references in regulations 3(2), 4, 5, 7 and 8 of the MFR Regulations to the relevant date shall be taken as references to the applicable time;

(b)
regulations 4(1), 7(1) and 8(2) of the MFR Regulations shall have effect with the substitution for the words “the minimum funding requirement is met” of the words “the value of the assets of the scheme is less than the amount of the liabilities of the scheme”;

(c)
regulation 6(1)(b) of the MFR Regulations shall have effect with the addition at the end of the words “(and any amount treated as a debt due to the trustees or managers of the scheme under section 75(1) by virtue of the valuation in question)”.

(4)
…”
The Occupational Pension Schemes (Disclosure of Information) Regulations 1996

(SI 1996/1655)

202. Regulation 4 (as at 25 April 2001) provided:

“… the trustees of a scheme shall furnish in writing the information specified in Schedule 1 to persons … in the categories specified …”

203. Schedule 1 “Basic Information About the Scheme” contained 30 paragraphs setting out the information to be provided. There is no requirement that the trustees make reference to Section 67 of The Pensions Act or the Minimum Funding Requirement.

204. Regulation 5 provided:
“Information to be made available to individuals

(1)
The trustees of a scheme shall furnish in writing the information specified in Schedule 2 to the persons, and in the circumstances, specified in paragraph (2) to (12).

…

(10)
When the trustees have commenced winding up the scheme, they shall as of course, as soon as practicable, and in any event within 1 month -

(a)
inform all members, every person entitled to a pension credit and all beneficiaries (except excluded persons) that they have done so, giving the reasons why and stating the name and address of a person to whom any further enquiries about the scheme should be sent;


…
 

(d)
furnish all members, every person entitled to a pension credit and all beneficiaries (except excluded persons) with the information mentioned in paragraph 15 of Schedule 2 at that time and at least once in every successive 12 month period preceding the completion of the winding up.”

205. Paragraph 15 of Schedule 2 stated:

“What action is being taken to establish the scheme’s liabilities and to recover any assets; when it is anticipated final details will be known; and (where the trustees have sufficient information) an indication of the extent to which, if at all, the actuarial value of accrued rights or benefits to which such person is entitled are likely to be reduced.”

The Occupational Pension Schemes (Internal Dispute Resolution) Regulations 1996

(SI 1996/

206. Regulation 4 (as at 11 January 2001) provided:

“Application for a decision

(1)
An application for a decision under arrangements required by section 50(2)(a) of the Act shall set out particulars of the disagreement in respect of which a decision is sought.

(2)
The particulars shall include –

(a)
… the full name, address, date of birth and the national insurance number of the complainant;


(b)
…


(c)
…

(d)
a statement as to the nature of the disagreement with sufficient details to show why the complainant is aggrieved.

(3)
The application shall be signed by or on behalf of the complainant.”

207. Regulation 5 provided:

“(1)
Subject to paragraph (3) [interim reply], a decision on the matters raised by an applicant under regulation 4 shall be issued … by notice in writing within two months from the date on which the particulars specified in regulation 4(2) were received.

(2)
…

(3)
If, in any case, written notice of a decision … is not issued within two months … an interim reply must immediately be sent to the complainant … setting out the reasons for the delay and an expected date for issuing the decision.”

208. Regulation 6(1) provided:

“An application to the trustees or managers of a scheme to reconsider a disagreement in respect of which a decision referred to in regulation 5 has been made may be made within six months from the date of the notice of the decision and shall set out particulars of the grounds on which the application is made.”

209. Regulation 7 provided:

“(1)
Subject to paragraph (3) [interim reply], the trustees or managers of a scheme shall issue to the complainant and, where applicable, his representative a notice in writing of their decision on the matters raised under regulation 6 within two months from the date on which the particulars specified in regulation 6(2) were received by them.

(2)
…

(3)
If, in any case, written notice of a decision … is not issued within two months … an interim reply must immediately be sent to the complainant … setting out the reasons for the delay and an expected date for issuing the decision.”

� The letter does not specify what period this pension relates to. In addition, Mr Hunt does not agree with the amount.
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