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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs M Atkinson

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mrs Atkinson complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Atkinson was born on 12 July 1945. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. 

5. Having received information about Prudential AVCs from her employer at the time, Mrs Atkinson met at home on 8 November 1994 with a Prudential sales representative, Mr D Wilton, because she wished to find out what she could do to improve provision for her pension.

6. Mrs Atkinson kept a copy of the “Personal Financial Review” (fact find) form completed by the representative as a record of their meeting and provided Prudential with a copy on 24 June 2005 at their request. The form detailed Mrs Atkinson’s financial and employment situation and a section headed “Summary of Your Personal Financial Review” stated:

“Maureen’s priority was Teachers Additional Voluntary Contributions. TAVCs were discussed…. Advised 9% of income, i.e.£147.10 gross p.m. and quotations provided.

Also advised that there may still be some shortfall particularly if retired early. Advised additional retirement booster could be considered i.e. Pru PEP as lump sum £6,000 p.a. maximum at present or £500 p.m.

As Maureen was due to receive £90,000 from sale of house in Sussex soon, discussed various investment options. Agreed that this could be discussed more fully when received, if required.”

7. Mrs Atkinson says that PAY was discussed at the meeting only because she had raised the issue with the representative, having been interested in purchasing PAY with the £90,000 due to her. She asserts that the representative, despite having full knowledge of her sound financial position at that time, dismissed the PAY option and discouraged her from pursuing her own enquiries by stating that it would be too expensive for her. She says that she accepted his statement to be reliable and factually correct because he represented a reputable financial firm. She now believes that she will be considerably worse off having accepted the representative’s biased advice.

8. Having been informed by the representative that PAY was too expensive for her, Mrs Atkinson says that there was no reason for her to contact Capita for further details on PAY.

9. She has retired from the Teachers’ Pension Scheme but has not yet drawn the benefits from her AVC policy.

10. In her letter dated 27 October 2005 to Prudential, Mrs Atkinson wrote:

“I am not sure how many times I have to inform your Company that I am not in the habit of telling lies. Since you have not been able to trace your representative, you choose to deny he said what I clearly heard him say………It hasn’t even come down to his word against mine! 

You appear to rely on the summary page from the Personal Financial Review to deny the “too expensive” discussion took place. I could have quoted, as easily, the summary page to say your representative did not discuss Added Years at all……But I chose to honestly recount what took place, naively believing this was the best policy. Had I based my case on him never mentioning “added years” (which his own record would support) then, I am led to believe, my case would have been stronger…….”

11. Mrs Atkinson states that the only time she had the finances available to have purchased PAY was at the time when the representative improperly persuaded her to establish her Prudential AVC arrangement.   

PRUDENTIAL’S POSITION 

12. Prudential say that the representative was not permitted to advise on PAY or to compare PAY with paying AVCs because he was only authorised and trained to advise on Prudential products and could not therefore have actively discouraged Mrs Atkinson from purchasing PAY.

13. Prudential have not been able to contact the representative for his recollections of the meeting.  Consequently, they feel that they cannot comment on the actual discussion that took place or whether he informed Mrs Atkinson that PAY was not a suitable option. They submit that there is no documentary evidence to support her claim that the representative said that PAY was too expensive for her.

14. Prudential have not been able to inspect the original signed application form from Mrs Atkinson because it is no longer available. They say, however, that it would have contained a warning for individuals to consider carefully about whether contributing AVCs was in their best interests as individual circumstances vary. Mrs Atkinson would therefore have had the opportunity to seek out further information on PAY before deciding to proceed with her AVC policy. 

15. Prudential say that the summary page of Mrs Atkinson’s fact find does not reflect that she was dissuaded from PAY due to the cost. 

CONCLUSIONS

16. Mrs Atkinson says that the representative advised her at the meeting that the PAY option would not be suitable because it was too expensive for her. There is little supporting evidence to confirm or deny whether such advice was given. 

17. What is clear, however, is that he advised her to enhance her retirement benefits by paying 9% of her income into an AVC policy (which is the maximum amount she was permitted to contribute in accordance with current Inland Revenue regulations) and continue to contribute £6,000 to a Prudential PEP. It is also clear that he was aware that, shortly after their meeting, she was due to receive £90,000 which she  intended to invest. 

18. The maximum amount that she could contribute to purchase PAY would also have been 9% of her income.  Affordability of PAY would perhaps not have been an issue for Mrs Atkinson but she would presumably have wanted to obtain value for money for her investment.

19. If indeed Mrs Atkinson was dissuaded from making a lump sum purchase of PAY, that was an option that had remained open to her prior to retirement.  I note her statement that she did not later have the finance available but this is presumably because she used for another purpose the money which might have been available for PAY.

20. It is difficult to compare the relative merits of PAY with AVCs as the pension purchased by AVCs depends on the performance of the investment until retirement and then on annuity rates, which can vary. At different times the same amount of money invested in either product might produce a result which might be seen as financially advantageous. 

21. The evidence leads me on the balance of probabilities to conclude that the representative did not go beyond simply making her aware of PAY and falls short of establishing that injustice was caused to her as a result of any maladministration on the part of Prudential.

22. I do not uphold her complaint.

DAVID LAVERICK

Pensions Ombudsman

18 April 2006
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