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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D R Russell

	Scheme
	:
	Principal Civil Service Pension Scheme (PCSPS) - AVC Facility (CSAVC) 

	Respondent
	:
	Scottish Widows


MATTERS FOR DETERMINATION (dated)

1. Mr Russell complains that Scottish Widows is applying a Market Value Adjustment (MVA) to his CSAVC policy which he considers to be unfair. When he decided to defer taking his CSAVC benefits at his Normal Retirement Age (NRA) of 60, and did not specify another retirement date, Scottish Widows automatically amended his retirement age to his 75th birthday and applied a MVA to his CSAVC policy fund value when he subsequently decided to take his CSAVC benefits. He alleges, however, that at no time did Scottish Widows make it clear to him that a MVA might apply if he took his benefits on any date other than his NRA. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PCSPS & CSAVC DEFINITIONS 
3. From the Civil Service Additional Voluntary Contributions Scheme Regulations:
““Normal Retirement Date” means:

(i) in the case of a Member who belongs to the 1972 Section the date on which he reaches pension age as defined in rule 1.11 of the 1972 Section; …..”    

4. Rule 1.1 of 1972 Section of the PCSPS Regulations states:

“Except where otherwise stated, this scheme applies to staff whose service ends on or after 1 June 1972 and before 1 October 2002 or who are in service on 30th September 2002.  

5. Rule 1.11 of 1972 Section of the PCSPS Regulations states:

““Pension Age” means the earliest age at which a civil servant may retire voluntarily with a pension. For prison officers in post on 30 September 1987 the pension age is 55…; for civil servants with service in certain countries it can be between 55 and 60….; and for all other civil servants it is 60.”      

MATERIAL FACTS
6. Mr Russell’s date of birth is 21 July 1941, making his Normal Retirement Date 21 July 2001.

7. He was appointed by the Ministry of Defence (MOD) and joined the Defence Intelligence Staff (DIS) as a Higher Intelligence Officer on 1 July 1994. He was eligible to join (the 1972 Section of) the PCSPS, the provisions of which were described in the booklet entitled “Civil Service Pension Scheme – A General Guide” enclosed with his appointment letter. This letter also described the “age of retirement” to be as follows:  

“The minimum pensionable age of most civil servants is 60. At that age civil servants may retire or be retired with, if applicable, the immediate payment of superannuation benefits. Officers in certain grades may be retained beyond this age, but this will be at the discretion of the Permanent Head of the Department and you should not, therefore, count on being able to stay beyond age 60.”
8. In his letter of 21 May 1995, Mr Russell sought advice from the Defence Accounts Agency (DAA), which administered the PCSPS for MOD members, on how to maximise his permitted scheme contributions. He provided details of his previous pension arrangements including a personal pension plan and a Free Standing AVC policy, both held with Equitable Life.  He also wrote that:

“Having recently spoken to my Equitable Life Representative, it is my intention, if I cannot do business with you, I shall restart my Free-Standing AVC with Equitable Life.”    
9. Telephone notes made by DAA on 20 October 1995 and 8 January 1996 showed the following:

20 October 1995

“Explained to Mr Russell regarding his AVCs. 

Suggested I send him a pack so he could now decide what he wanted to do. He thanked me. Pack sent.” 

8 January 1996
“Mr Russell apologised for the delay, he does want to go ahead but has been rather busy…..he will get things moving asap. He thanked me for my consideration.”  

10. In order to maximise his permitted scheme contributions, Mr Russell decided to pay AVCs at the rate of 13.5% of his salary to Scottish Widows monthly, one of the appointed CSAVC providers, by completing an application form on 8 January 1996. The form showed that his contributions would be wholly invested in Scottish Widows’ With Profits Pensionbuilder Fund. Mr Russell signed the declaration on the form stating that:  
“I hereby apply to become a member of the Civil Service Additional Voluntary Contributory Scheme. I understand and accept that my participation in the Scheme is based on this application.

If my application is accepted by the Administrators of the Civil Service AVC Scheme, I authorise and request my employing department to deduct from my pay the contributions specified…..    

I understand and accept that the arrangements for making AVCs described in the information provided by my department.……and the Scottish Widows’ booklet.

I understand and accept that the AVC arrangements are governed by the provisions of the Civil Service AVC Scheme, which are available from my Superannuation Branch. I also understand and accept the provisions of the annex to this form.”

The annex to the application form included the following statements:

“In applying to and joining the Scheme, applicants understand and accept:

(a) that neither the Treasury nor employing departments accept any responsibility for the accuracy, or otherwise, of any statements or representations made in the Scottish Widows booklets,

(b) that, because individual circumstances vary, they should, before starting to contribute to the Civil Service AVC Scheme, consider their position carefully and the need to seek independent financial advice about whether contributing to the scheme is in their best interests, and so, to that extent, that neither the Treasury nor employing departments can accept responsibility for statements or representations made in information by employing departments,

(c) that, because the Civil Service AVC Scheme is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom the investments are made, and on interest rates at retirement (which will affect the size of the pension that can be bought for any given sum of money); and that therefore
-neither the Treasury nor employing departments can guarantee that any particular level of benefits will be available at retirement, and

-neither the Treasury nor employing departments can advise what contributions will be required to achieve a particular level of benefits at retirement.” 
11. Mr Russell sent the completed CSAVC application form to the DAA. In a letter dated 24 January 1996, the DAA responded that his application had been approved and the form had been forwarded to Scottish Widows. An information sheet about the CSAVC scheme was enclosed with this letter. 
12. Mr Russell received annual statements for his CSAVC policy (number Z0910200) from Scottish Widows via the DAA. The statements for the years ending 5 April 2000 and 2001 included the following paragraphs:

“This statement gives information about your benefits under the Civil Service AVC Scheme. The member’s booklet already issued to you gives further information about the benefits and options available.
All payments made under the scheme are subject to the terms and conditions contained in the Scheme rules and policy.”   
13. The statement for the year ending 5 April 2002 also included details about the MVA as follows:
“The member’s booklet already issued to you gives……details on Market Value Reductions (also called Market Level Adjustments).
Market Value Reductions (MVRs) may be made when you cash in your units.

If MVRs apply when you cash in your units they will reduce what you get from those units. Currently no MVRs apply to your plan but they could be introduced at any time without notice.

Please read the information you received at the start of your plan for more details. This explains where MVRs may apply and also where they are guaranteed not to apply.”    
14. On 1 April 2003, Scottish Widows transferred all CSAVC members (including Mr Russell) investing in their With Profits Fund from their “Pensionbuilder” to the “New Unitised Pension Contract” (NUPC) administration platform. (see the Appendix below for full details). Mr Russell received a letter from Scottish Widows informing him of the changes.  
15. Mr Russell’s CSAVC statement in respect of his NUPC policy number 7635124 for the year ended 5 April 2003 showed that his NRA was 62 and a plan start date of 1 April 2003. It also showed the fund value available on death and on transfer to be £36,372.07 and £29,968.85 (i.e. fund value less MVA of £6,403.22) respectively. 
16. Mr Russell decided to retire at age 63 and received a letter dated 14 June 2004 from PPA Pensions informing him that his PCSPS benefits were due to come into payment immediately but he did not have to purchase an annuity with his CSAVC fund at the same time and could defer taking his AVC annuity up to age 75. The letter also stated that a MVA may be applied to his CSAVC fund if taken other than at NRA. Mr Russell terminated his CSAVC payments on 21 July 2004.

17. At Mr Russell’s request, Scottish Widows sent him CSAVC retirement benefit quotations calculated as at 14 December 2004. The quotations showed his CSAVC Retirement Fund Value, Terminal Bonus and Market Value Reduction to be £50,030.85, £433.01 and £3,593.48 respectively. The total amount of his CSAVC fund available to purchase benefits was £46,870.38. The quotations included the following statements:

“The value included for your with-profits units allows for the Market Value Reductions (MVRs) that apply at present. MVRs may also be called Market Level Adjustments (MLAs).

MVRs reduce what you get from with-profits units. They can vary according to when each unit was bought. MVRs are not fixed in size and may change at any time without notice.

Please read the information you received at the start of your plan for more details. This explains where MVRs may apply and also where they are guaranteed not to apply.”

Scottish Widows asked him to complete and return a claim form if he wished to take his benefits. 
18. In January 2005, Mr Russell decided to purchase an annuity under the open market option with his CSAVC fund. He subsequently complained to Scottish Widows, however, that he felt aggrieved that a MVA of £3,593.48 had been applied to his policy because he had never been informed verbally or in writing that a MVA may apply if he took his benefits on any date other than his 60th birthday. He therefore asked for the MVA on his policy to be waived.   
19. Scottish Widows refused his request because, according to their records, the chosen retirement age on his policy was age 60.  They explained that they first applied the MVA on 5 September 2001. It would be inapplicable if:
a) his policy ran to maturity, i.e. his 60th birthday
b) at the tenth anniversary of his policy and ten year intervals thereafter; and
c) on his death.  
20. Scottish Widows informed Mr Russell that, if they did not apply the MVA, then they would be paying out more than the investments supporting cashed-in policies were worth, and thus reducing the amount available in the With Profits Fund to pay future bonuses for other policies. The MVA therefore protected the interests of those policyholders who did not cash in their units whilst giving fair value to those that did.   
21. Scottish Widows later wrote that their reference to the MVA being waived at the ten year anniversary date was an error; the CSAVC policy booklet clearly showed that it would be waived only on death or taking retirement at NRA. They also said that, as Mr Russell had decided not to take his pension at age 60, his retirement age was automatically changed to age 75, the maximum age to which he could pay AVCs into his policy, because he had not specified another date. 
22. Scottish Widows have offered Mr Russell an ex-gratia payment of £150 for the misleading information originally supplied regarding the MVA. Mr Russell, however, has rejected their offer and complained to me.   

MR RUSSELL’S SUBMISSIONS
23. His civil service employment contract stated a flexible retirement age of 60-65 and, shortly after joining the DIS, he was also verbally informed about the possibility of flexible retirement. As it was common knowledge in the DIS that employees have the option to retire between 60 and 65 at the discretion of senior management, he did not feel it was necessary to enquire about a retirement age for his CSAVC policy, In particular, he does not recall ever having selected a retirement age of 60. 
24. It was his assumption that the retirement age for his CSAVC policy would be the same as the age at which he retired in the PCSPS. He feels that Scottish Widows had an obligation to contact him directly to inform him that a MVA would be applied if he deferred taking his AVC benefits after age 60.
25. He cannot find a copy of the CSAVC booklet which Scottish Widows say he would have received when his CSAVC policy was set up. He asserts that he either did not receive it or failed to retain it. He submits that, by sending him this booklet via the Scheme Trustees, the probability of him receiving it has been reduced and, as the Scheme Trustees are unable to confirm whether he was given the booklet, he should be given the benefit of the doubt that it did not reach him.   

26. He has never seen any of the documents from which the extracts reproduced in the Appendix have been taken.
27. Scottish Widows did not issue him with any paperwork as his 60th birthday approached and therefore prevented him from taking his CSAVC benefits without a MVA being applied.  
28. If Scottish Widows had informed him prior to his 60th birthday that his CSAVC policy could be subjected to a MVA deduction if he did not take his benefits at 60, he would have terminated his CSAVC payments and also switched his CSAVCs to another fund in order to avoid incurring the MVA. 
29. In December 2004, Scottish Widows had informed him verbally that no MVA would apply to his CSAVC policy if he had taken out an annuity on 13 September 2003.   

30. Mr Russell submits that, by stating that his NRA was 62 on the CSAVC statement for the year ended 5 April 2003, confusion over his NRA existed during his active period of CSAVC membership. 

31. Mr Russell asserts:

“I elected to retire, in all good faith and within my perceived contractual retirement window (60-65). It now becomes apparent…….that as a result of my retiring some 3 years later than age 60 (or is it 62), I am incurring an MLA. This situation appears to have been dictated by poorly published and confusing conditions hinged upon the ages of 60/62, as opposed to a not unreasonable interpretation of retirement age to mean anytime providing it remains within the retirement window of age 60-65.

……..Perhaps the element of doubt factor, if applied, might just be sufficient to justify the waiving of the MVA levied by Scottish Widows.”   

SCOTTISH WIDOWS’ SUBMISSIONS
32. They introduced wording about MVA in their CSAVC documentation from 1995 (see Appendix for details). 

33. The booklet, which Mr Russell would have received at the time his CSAVC policy was established, showed that a MVA could be applied. All paperwork was sent directly to the Scheme Trustees for onward transmission to Mr Russell, so they are unable to confirm whether he was ever given this booklet or other documentation regarding the MVA. 
34. They did not inform policyholders to opt out of the With Profits Fund as their NRA approached in order to avoid the MVA, as this was deemed as giving advice which they were not authorised to do. They also said they did not write individually to policyholders with details of when the MVA would be waived unless specifically asked to do so.

35. They are unable to explain why Mr Russell was told in December 2004 that, had he taken an annuity on 13 September 2003, then a MVA would not have applied to his CSAVC fund.
36. In a letter dated 15 August 2007 to my Office, Scottish Widows have submitted that:

“With regard to the plan statement as at 5 April 2003 showing a normal retirement age of 62. In hindsight it would have been clearer had we stated that the deferred retirement age was 62, however this is not something that we do. Once the retirement age has been altered, we still refer to this as the normal retirement age.”  

CONCLUSIONS

37. Mr Russell joined the PCSPS on 1 July 1994 and it is evident from the definitions of “Normal Retirement Date” and “Pension Age” in the Regulations applying to the CSAVC and PCSPS, that he is a member of the 1972 Section of the PCSPS and does not belong to the categories where the NRA could be 55, or between 55 and 60. The NRA for Mr Russell is therefore 60 in the PCSPS. 
38. The MOD tried to explain this to Mr Russell in their appointment letter. Although their explanation, in my view, could have been more precise, I am satisfied that Mr Russell was made aware that his NRA in the PCSPS was 60 by this letter. Mentioning the possibility of retirement after age 60 at the employer’s discretion in the same paragraph, may have inadvertently clouded this issue. But Mr Russell had signed a declaration on his CSAVC application form stating that he understood and accepted that his AVC policy was governed by the provisions of the CSAVC which were available on request. If Mr Russell had any doubts about his NRA, it was open to him to obtain a copy of the relevant regulations to seek confirmation. 
39. By signing the declaration, Mr Russell also confirmed that his attention had been drawn to Scottish Widows’ AVC booklet. Although Mr Russell says that he cannot find a copy of such a booklet in his files, I am prepared to accept that, more likely than not, one was provided to him. Scottish Widows, however, have been unable to provide me with a copy of the booklet sent to Mr Russell. Although Scottish Widows say that details of the MVA were included in their AVC booklet from 1995, I have no means of knowing for sure that it was included in the version that Mr Russell received. Without having actually examined a copy of the relevant booklet, I am therefore wary of concluding that Mr Russell was made aware of the MVA by this means when he took out his CSAVC policy. 
40. Mr Russell’s annual CSAVC statement for the year ended 5 April 2002 mentioned the possibility of the MVA applying to his policy. It also referred him to the information which he received at the start of his policy for more details on when the MVA may apply/guaranteed not to apply. In my opinion, this MVA reference was sufficient to draw his attention to its existence. However, at that time, Mr Russell was over 60, so the opportunity to research the MVA in more detail by obtaining copies of the relevant Regulations and an updated version of the CSAVC booklet, to decide whether to switch his CSAVCs out of the With Profits Fund had been lost.  

41. I also consider that Scottish Widows might reasonably have been expected to alert Mr Russell prior to his 60th birthday to the possibility of a MVA applying if he decided to defer retirement. I note that Scottish Widows are concerned that telling Mr Russell about the opportunity of opting out of the With Profits Fund before his NRA might have constituted giving advice, which they are not permitted to do. But there is a distinction between providing timely information and giving advice. Simply reminding Mr Russell of the MVA risk in my opinion falls squarely into the former category (see also my determination of Mr W Lofty’s complaint against Zurich Assurance Ltd (Q00521)). It falls well short of advising Mr Russell which of the options available to him is preferable, and leaves him entirely free to make up his own mind or take advice. 
42. In order for me to consider asking Scottish Widows to waive the MVA, however, I would have to conclude not only that Mr Russell was misled in the way he claims, but also that he would, more likely than not, have switched his AVCs out of the With Profits Fund as his 60th birthday approached, into another fund. I would also have to take into account the performance of his AVC policy following the fund switch. It is always difficult to say with any degree of certainty what might or might not have happened in such circumstances. Mr Russell has not, however, in my view, been able to provide any concrete evidence to substantiate his assertion that he would have done so. Moreover, the extent of any MVA three years’ later would have been completely unknown. In my view, therefore, even if Mr Russell had known of the possible application of a MVA, I think it more likely than not, that he would not have opted to switch funds at age 60 albeit alerted to the risk of the possibility of some, possibly small, reduction.
43. Nonetheless, I feel that Mr Russell should have been reminded of the options open to him and the possible application of a MVA when his 60th birthday approached. That simple step would have avoided all which followed, and it has undoubtedly been a worrying time for Mr Russell. There will be circumstances in which a policyholder follows a course of action which has such basic, yet significant, consequences which should be obvious to the policy provider, but may not be obvious to the policy holder, that it is in my view incumbent upon that policy provider to alert the policy holder to those consequences. Accordingly, by not mentioning the MVA risk when Mr Russell’s 60th birthday approached, in my view amounts to maladministration on the part of Scottish Widows.
44. Although in my opinion Mr Russell has not suffered any financial loss as a consequence of the maladministration identified, it is clear from the evidence that the administrative service provided by Scottish Widows has been somewhat poor in his case and caused him injustice in the form of distress and inconvenience. I note that Mr Russell has been offered a payment of £150 as a gesture of goodwill in recognition of the distress and inconvenience caused, which I consider to be a reasonable amount and in line with what I would expect to see in circumstances comparable to Mr Russell’s. 

45. I make an appropriate direction below. 
DIRECTIONS

46. I direct that, within 28 days of the date of this determination, Scottish Widows should pay Mr Russell £150 in recognition of the distress caused by their maladministration which I have identified above.

CHARLIE GORDON

Deputy Pensions Ombudsman
3 September 2007

APPENDIX

MODEL OFFICE NOTICE 

CIVIL SERVICE ADDITIONAL VOLUNTARY CONTRIBUTION (CSAVC) SCHEME: SCOTTISH WIDOWS

With effect from 1st May 2001, Scottish Widows (SW) will be changing from the present structure and charges of their investment options for the CSAVC Scheme to their “New Unitised Pension Contract” (NUPC). The new arrangements will enable SW to offer improved service and administration, extend the fund choice available to members, and give most contributors a better rate of return. The changes arrive at broadly the same income for SW.

The Cabinet Office, as managers of the CSAVC Scheme,……….are satisfied that the changes are beneficial to the great majority of CSAVC members.
The Changes

SW offers members three savings vehicles – building society deposit, with profits, and unit linked investment. All three will still be offered under new arrangements, but with changes.

With Profits Investment        
Existing With-Profits investors will remain in the existing fund, the Pensionbuilder, while new investors will participate in the NUPC. This is because it is not technically possible to transfer benefits from the Pensionbuilder to NUPC and still maintain the previous entry dates for windfall bonus purposes. Existing members (who qualified for the windfall) must therefore remain in the Pensionbuilder to maintain full entitlement to the windfall bonuses which are expected to be allocated as additional terminal bonuses. Both categories of with profits investors will, however, benefit from a new single, and more favourable, Annual Management Charge (AMC).      
-------------------------------------------------------------------------------------------------------

Transfer of Existing With Profit Investors to New Charging Structure – Question and Answers for CSAVC Scheme Members
Introduction and background

When the CSAVC scheme was moved onto the Scottish Widows new administration platform (NUPC) in May 2001 the existing with profit contributors remained on the existing “Pensionbuilder” platform. 

…..Scottish Widows have reviewed the current situation of the “Pensionbuilder” members and proposed a transfer of members’ benefits.

As a result of this proposal the Cabinet Office have agreed to the transfer of all existing With Profits members from the Pensionbuilder platform to NUPC. This will result in the members benefiting from a new improved charging structure whilst retaining all their valuable guarantees and bonus history.

What are the guarantees that are being preserved in the WP fund? 
· ………..

· For entrants into the Civil Service AVC Scheme before 1 July 1994 there is a “Decade of Retirement” guarantee. It is guaranteed that the Market Level Adjuster will not apply to with-profits units at retirement between the ages of 60 to 70 or at retirement after the normal retirement date. This guarantee does not apply to entrants on or after 1 July 1994.

What is a MVR?

It is a market value reduction that is likely to be introduced if the face value of your units together with any terminal bonus which would apply on cashing them in exceeds the value of the underlying assets held in the fund. It enables the protection of the interests of investors who retained their unitised with profits holdings. For more information please see “Investment options and charges’ leaflet in the members pack. 

-------------------------------------------------------------------------------------------------------

Section of Scottish Widows CSAVC Booklet entitled “Investment Options and Charges” 
Scottish Widows Unitised With-Profits Fund

Our Unitised With-Profits Fund…..is invested in a balanced portfolio of UK and overseas shares, fixed-interest and index-linked stocks, property and where appropriate, cash deposits. However, the value of the units isn’t directly linked to the market value of those investments. Instead, it depends on the bonuses and (in some circumstances) Market Value Reductions (also referred to as market level adjustments) that Scottish Widows decides…...
For more information on this fund, please see the relevant With-Profits guide(s).

What you get back from investing in the With-Profits fund……..is only guaranteed in certain circumstances. If you cash in at other times we may apply Market Value reductions. You could get back less than you invested.   

Note: If units in the Unitised With-Profits Fund are cashed in on the normal retirement date or on death, Scottish Widows guarantees to pay at least the price of each unit, which will never fall. However, if you cash in units in other circumstances – for instance to switch to another fund or to start your pension at another date – the value of your units is not guaranteed and may be reduced by Scottish Widows applying Market Value Reductions.
What if I decide to move out of with-profits?

You can choose to move out of with-profits at a date which is not the guaranteed date…..
-------------------------------------------------------------------------------------------------------

Explanation of Market Level Adjustment Appearing in Scottish Widows’ AVC Booklet Applicable to NUPC* 

Market Level Adjustment

Scottish Widows may, at its discretion, apply a market level adjustment to the value of units in the Unitised With-Profits Fund when they are sold.

The adjustment is likely to be introduced if the face value of your units together with any terminal bonus which would apply on cashing them in, exceeds the value of the underlying assets held in the Fund.

The market level adjustment enables us to protect the interests of investors who retain their unitised with profits holdings and is part of our prudent and fair approach to managing investors’ money. The market level adjustment may apply when units are sold to

a. switch between funds

b. pay a transfer value

c. provide retirement benefits at any other date than the With Profits Maturity Date.   The With Profits Maturity Date will normally be the same as the Normal Retirement Date, but shortly before it is reached it can be replaced by a new With Profits Maturity Date, which is 3 or more years later.

The market level adjustment will not apply hen benefits are payable       

a. on retirement, if the circumstances of c above do not apply;

b. in the event of death before retirement.

If money is switched out of the Unitised With-Profits Fund and switched back in within a year, the terms on which units are bought for the switch back in may be adjusted.

*According to Scottish Widows, a similar explanation of MVA would have appeared in the AVC booklet applicable to With Profits Pension Builder administration platform.

    -------------------------------------------------------------------------------------------------------    
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