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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mr M Eisa

Scheme
:
Camden Automotive Ltd Retirement Benefits Scheme (the Scheme)

Respondents
:
Camden Automotive Ltd (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr Eisa complains that the Trustees have failed to provide the information required by Scottish Widows plc in order to assign the benefits held in his name under the Scheme to a policy held in his own name, and that the Trustees failed to pay the annual contribution due for 2002.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

BACKGROUND

3. Mr Eisa commenced employment with Camden Automotive Ltd (the Company) on 7 January 1985. In 1997, Mr Eisa became a member of the Scheme, an occupational pension scheme established by the Company on 28 October 1987. The Company is also the Trustee of the Scheme. The pension provider for the Scheme is Scottish Widows plc (Scottish Widows). 

4. In October 2001, the Company, under previous ownership, advised Mr Eisa that his employment was to be terminated due to redundancy with effect from 22 January 2002. On 22 January 2002, Mr Eisa was informed that the Company wished to defer his redundancy by six months to 22 July 2002. In July 2002, Mr Eisa was again advised by the Company, which was under the new ownership of the current Directors, that they wished to defer his redundancy further until 22 December 2002. 

5. Mr Eisa was no longer employed by the company after 22 December 2002.

6. In January 2003, Mr Eisa made a complaint about the Company to the Employment Tribunal citing breach of contract, unfair dismissal and failure to pay full redundancy.

7. Although the Employment Tribunal hearings and decisions did not consider the issue of Mr Eisa's pension complaint, they did make several references to his employment end date being 22 December 2002.

8. In the Tribunal's decision of 5 September 2003, Paragraph 1 states: 

"He [Mr Eisa] was employed from 7 January 1985 to 22 December 2002 as a Parts Manager".

9. In the report of the Tribunal's decision of 10 October 2004, Paragraph 33 states:

"We find, however, that what the parties actually agreed was that the Claimant's employment would continue to 22 December 2002..."

10. And at Paragraph 46:

"We conclude that the intention of the parties was to extend the notice period to 22 December 2002, to the extent that if the Respondent then wished to dispense with the services of the Claimant it would do so only on three months' notice."

11. On 5 September 2003, the Employment Tribunal decided in favour of Mr Eisa. The Company applied for a review of this decision. On 19 October 2004, the Employment Tribunal's review judgement was handed down. They again found in favour of Mr Eisa, concluding that he had been wrongfully dismissed. 

12. The Company continues to trade. Mr Azhar Iqbal, Mrs Ruksana Amin and Mr Shahenaz Shaikh are the current Directors of the Company.

MATERIAL FACTS

13. Shortly after the termination of his employment, Mr Eisa contacted Regent Financial Management Ltd (RFM), who acted on behalf of the Company as Independent Financial Advisers, to advise of his redundancy. RFM supplied Mr Eisa with a leaver’s pack consisting of a Leaving Service form and Change of Employment form for his completion. RFM stated they would write to the Trustee of the Scheme asking it also to sign the forms. RFM would then arrange to have Scottish Widows assign the benefits under the Scheme to a policy in Mr Eisa’s name.

14. On 11 April 2003, the Trustee wrote to Scottish Widows advising they could not complete the form as it had been incorrectly completed by Mr Eisa. The Trustee stated that Mr Eisa was made redundant on 22 January 2002, and considered that his ongoing employment with the Company after this date was strictly on a six-monthly consultancy basis. Therefore, for the purposes of assigning Mr Eisa's pension benefits, his termination date was 22 January 2002.

15. Mr Eisa considered that his employment with the Company was terminated on 22 December 2002. 

16. To date, the Trustee has failed to complete the form to enable the pension benefits to be assigned to Mr Eisa despite several requests from RFM. In a letter from RFM to Mr Eisa, dated 5 November 2002, RFM advised that the annual premium for 2002 was due and that it was normally paid by the Company on Mr Eisa's behalf. Scottish Widow’s have confirmed that, to date, this annual premium contribution remains unpaid.

SUBMISSIONS

17. There is no reference to Mr Eisa's employment status being that of a consultant after 22 January 2002 in the Company's submissions to the Employment Tribunal, or in the Tribunal's findings, and no evidence has been submitted by the Trustee to support this contention.

18. During the course of this investigation, this office has on several occasions contacted the Trustee by phone and in writing in an attempt to obtain a response to Mr Eisa’s complaint.  No response has been forthcoming.

CONCLUSIONS

19. The date and circumstances of the termination of Mr Eisa’s employment are matters between employer and employee in those capacities are are not therefore within my jurisdiction.  In any event, the Trustee has not provided any evidence to justify their claim that Mr Eisa's employment ceased on 22 January 2002 or that his ongoing employment with the Company was on a six-monthly consultancy basis. More importantly, the decision of the Employment Tribunal, which is the proper forum for such disputes, supports the view that Mr Eisa's termination date was 22 December 2002, that there was no change of his employment status to a consultancy basis and that he is entitled to the 2002 annual premium contribution to his pension fund.

20. The Trustee has failed to respond to requests for information made by this office. This is unacceptable and reflects not just a wanton disregard both for this office and Mr Eisa’s position, but also for the obligations incumbent upon a Trustee of a properly administered pension scheme. It is noteworthy that the Trustee is also Mr Eisa’s former employer in this instance. 

21. The Trustee has an obligation to co-operate with reasonable requests to ensure a member receives their benefits, and failure to do so without reasonable cause amounts to maladministration. I have made directions to ensure that no direct financial loss is caused to Mr Eisa as a result of this maladministration.

22. The failure to pay the outstanding premium instalment is further maladministration on the part of the Trustee.

23. The shortcomings, as described above, by the Trustee undoubtedly caused Mr Eisa to suffer injustice in the form of distress and inconvenience and I have made directions to compensate for this below.

24. I am also drawing the matter to the attention of The Pensions Regulator and to the Department for Trade and Industry so that those bodies may consider whether further action is appropriate given the behaviour of the Company, as Trustee, and of the Directors in this respect.   

DIRECTIONS

25. The Trustee shall, within 28 days of the date of this Determination, pay to Mr Eisa the sum of £250 as compensation for the injustice he has suffered in the form of distress and inconvenience, caused by the Trustee’s maladministration.

26. The Trustee shall, within 28 days of the date of this Determination, provide the information requested to Scottish Widows in order to assign the pension benefits to a policy in Mr Eisa’s name, based on an employment end date of 22 December 2002.

27. The Trustee shall, within 28 days of the date of this Determination, pay any outstanding pension contributions owed to the Scheme up to Mr Eisa’s employment termination date of 22 December 2002.  

CHARLIE GORDON

Deputy Pensions Ombudsman

1 August 2006
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