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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M Allen

	Scheme
	:
	The Berkshire Pension Fund

	Respondents
	:
	Berkshire Pension Trustees Limited (the Trustee)

CPC Stroud Flexibles/Berkshire Gravure Company Limited (the Employer)


MATTERS FOR DETERMINATION 

1. Mr Allen has complained that his Employer failed to put him forward for an ill health pension despite terminating his employment on capacity grounds. He has also complained that the Trustee refused to grant him an ill health pension in the absence of a request from his Employer.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mr Allen was employed as a printer with CPC Stroud Flexibles until September 2003. In 2001, in the course of his employment, he suffered an injury to his shoulder.

4. In November 2002, Mr Allen was provided with a statement of retirement benefits for early retirement on 31 December 2002. The statement quoted a pension of £3,300.48 p.a. or a tax free cash sum of £12,002.55 and a reduced pension of £2,377.20 p.a. The benefits were based upon a final pensionable salary of £23,708.74 and pensionable service between 12 June 1989 and 31 December 2002. He did not, in fact, retire at the end of December 2002.
5. In February 2003, Mr Allen submitted a claim for damages as a result of the injury to his shoulder. His claim included loss of earnings and the cost of providing care and assistance and expenses. He subsequently accepted an ‘out of court’ settlement totalling £139,570.28. This included an amount of £89,607.16 in respect of future loss of earnings.
6. The Employer has explained that it did undertake a comparison exercise between the potential compensation available to Mr Allen and an ill health pension from the Scheme. It has submitted a calculation made by the Company Secretary in July 2003, while the legal action was still outstanding. This shows that, as part of the calculation, the Company had taken account of the fact that Mr Allen had 12 years to go before his normal retirement date and that his ill health pension would be in the region of £7,600 p.a. The Company Secretary noted that the compensation payment would be tax free, while the pension would be taxable.

7. The Employer wrote to Mr Allen’s union (the GPMU), on 9 August 2003, explaining that an ill health pension could only be paid on the recommendation of the Company and with the agreement of the Trustees. The Employer stated that it was not prepared to recommend a pension until a claim against its Employer’s Liability insurance policy had been settled and that the amount of any payment under the policy would be considered in any pension decision. It said that Mr Allen’s signing a compromise agreement would not affect this process.
8. On 19 August 2003, the Employer wrote to Mr Allen saying that, having taken medical advice
, it was evident that he could no longer carry out his normal duties as a printer. The Employer said that it had examined the duties involved and could not make sufficient alterations to accommodate Mr Allen’s condition. It also said that it had looked for vacancies elsewhere within the business but was unable to offer Mr Allen alternative employment. The Employer proposed to terminate Mr Allen’s employment on the grounds of capability. It noted that Mr Allen was entitled to 12 weeks’ notice but that he would be unable to work this. It proposed to pay him a sum in lieu of notice, together with an ex-gratia payment of £2,000, subject to completion of a compromise agreement.

9. Mr Allen signed a compromise agreement in September 2003 under which the Employer agreed to pay him £11,366 representing an “ex gratia payment by way of compensation for loss of office”. This was in addition to the subsequent £139,570.28 out of court settlement of the claim arising from his injury. The compromise agreement contained a clause to the effect:

“The Employee shall accept the payments and benefits agreed to be made and provided to him pursuant to the Agreement in full and final settlement of the Relevant Complaints and all claims which the Employee may have against the Employer arising from his employment and its termination but without prejudice to any accrued pension rights and/or latent personal injury claims which he may have.”

10. On 1 November 2003, Mr Allen approached the Chairman of the Trustee. He said that he wished to place on record that his employment had been terminated on the grounds of capability, he had been registered as partially disabled on 28 August 2003 and he had an ongoing case against the Employer in which any future settlement might not specify pension loss. Mr Allen said that he wished to draw the Trustee’s and the Employer’s attention to Rule 3 in Section 4 of the Scheme Rules (see Appendix, paragraph 1). He said that he believed that his situation satisfied the conditions for payment of an ill health pension.

11. The Chairman responded, on 21 November 2003, saying that the Trustee could only grant an ill health pension at the request of the Employer and no such request had been made.

12. The Employer wrote to Mr Allen, on 24 November 2003, explaining that it considered that there was a ‘cross over’, in the cover provided for employees who could no longer work, between its liability insurance policy and the pension scheme’s provisions. It said that the intention was not to provide duplicate benefits and any award for loss of earnings under the liability insurance policy would be taken into account in considering a payment under the pension scheme. Mr Allen was told that, once the insurance claim had been settled, the Employer would come to a decision as to what it would request of the Trustee.

13. In June 2004, the Scheme was closed for future accruals.

14. In response to further enquiries from Mr Allen, the Employer wrote to him on 27 August 2004:

“The IHER section of the pension scheme is there to offer some form of continued income to employees who due to health issues are no longer able to work. Similarly, one purpose of the Company’s Employers Liability Insurance is to compensate employees for loss of future earnings should they experience an accident at work. These are complementary methods of cover and the intention is not that an employee should benefit from what would effectively be double cover.

… it is our understanding that you received a payment under the Employees (sic) Liability policy of circa £90,000 as compensation for loss of future earnings. In addition an ex gratia payment of £11,400 was made to you on leaving the Company under a compromise agreement. The total amount received to date significantly exceeds that which would be payable under the IHER section of the Pension fund between now and retirement age were such a pension awarded. Therefore our view is that the Company has complied with its obligation to you on this matter and no further payment can be authorised.”

15. On 27 September 2004, the Employer wrote to Mr Allen:

“… I can confirm that the Board of Management of this company has discussed the position regarding your request for an Ill Health Early retirement pension. This initially was in November 2003 at which point … spoke to you outlining the basis upon which a decision would be made.

Once the Board was made aware of the insurance policy award you had received, it discussed the matter further and concluded … that as the payments you had received in terms of insurance policy payments and under the compromise agreement exceeded those that would have been paid by the pension scheme, the Company’s obligations in this matter had been met.”

16. Mr Allen appealed via the Scheme’s Internal Dispute Resolution (IDR) procedure. The Trustee declined his appeal on the grounds that it had not received a request for payment of an ill health pension to Mr Allen from the Employer.

17. On behalf of Mr Allen, TPAS referred the Trustee to a previous determination (K00543) in which my predecessor had criticised trustees for not coming to their own decision concerning an application for an ill health pension. At stage two of the IDR procedure, the Trustee upheld its stage one decision. It took the view that Mr Allen’s case could be distinguished from the earlier determination on the wording of the respective rules. It reiterated its view that an Employer’s request must be made before the Trustee can consider a case.

SUBMISSIONS

Mr Allen

18. Mr Allen submits:

18.1. He meets the criteria set out in the Scheme Rules. This is supported by the Employer’s letter of 19 August 2003, which stated that he could no longer carry out his normal duties as a printer.

18.2. There is no dubiety in Rule 3. 
18.3. He was sacked on 9 September 2003 as a result of an injury he sustained because of negligence on the part of the Employer. The Employer sacked him after obtaining medical evidence which concluded that he could no longer work.

18.4. He accepted an out of court settlement of one-third of his original claim, which did not specify any particular losses.

18.5. Since his injury, he has been in receipt of incapacity benefit and industrial injury disablement benefit. He remains unemployed.

18.6. He believes that he qualifies for a pension under the terms of the Scheme Rules. The Employer is not “within its rights” to deny him an ill health pension.

18.7. The compensation he received was paid by the Employer’s insurers rather than by the Employer.

18.8. Compensation and pension benefits are two separate issues; pension is paid from a contributory pension scheme and compensation is paid under an employer’s liability insurance policy.

18.9. The compromise agreement included 12 weeks’ pay in lieu of notice, which the Employer was legally obliged to include. It was accepted “without prejudice to any pension rights”.

18.10. His actual loss of earnings will be in excess of £260,000 and his pension loss will be £52,964 up to Normal Retirement Date (NRD).

18.11. The Chief Executive and the Managing Director of the company are both trustees.

18.12. The directors who were responsible for his dismissal are also the trustees of the pension fund. They did not take an unbiased view of his case.

18.13. He was a senior shop steward at the time his employment was terminated and had been involved in negotiations for a national agreement with the Employer. This has influenced the Employer’s decision.

18.14. Although the Scheme was closed in June 2004, members were offered membership of an alternative scheme.

The Trustee

19. The Trustee submits:

19.1. No request to pay an ill health pension to Mr Allen was received from the Employer.

The Employer

20. The Employer submits:

20.1. The granting of an ill health pension is not an ‘as of right’ benefit.

20.2. The compensation Mr Allen received was full and fair. For it to then exercise its discretion to ask the Trustee to consider payment of an ill health pension would not be natural justice and would create a precedent which it does not wish to establish. It would have the effect of making the Scheme the insurer of last resort in cases of commercial accident. It has insurance which covers such eventualities. To create the situation where both benefits are paid would be unusual in such circumstances.

20.3. It undertook a comparison exercise between the compensation paid to Mr Allen and the benefits he might receive under the Scheme. The ill health early retirement pension would have been approximately £7,600 p.a. Mr Allen would have received approximately £85,500 by way of pension between the date his employment terminated and his NRD. Of the compensation, Mr Allen received £89,607.16 for future loss of earnings. The Scheme closed to future accrual in June 2004 and therefore Mr Allen has, in effect, lost less than one additional year’s accrual. Half of this would be accounted for in an incapacity retirement calculation and would amount to approximately £150 p.a. 
20.4. It acknowledges that Mr Allen was unable to undertake his normal duties as a printer and this was reflected in the compensation he received.

20.5. The power to grant ill health early retirement pensions rests with the Employer. This did not change in Mr Allen’s case.

20.6. A director of the company is perfectly capable of wearing a trustee ‘hat’ when acting in that capacity.

CONCLUSIONS

21. Rule 3 provides for the Trustee to pay an incapacity pension if so requested by the Employer and provided it is satisfied that the member’s employment ceased because of Incapacity.  In Mr Allen’s case, the Trustee cannot pay an incapacity pension unless it is requested to do so by the Employer. Should it receive such a request, it is then required to satisfy itself that the member’s employment has ceased because of incapacity and this would be a decision it should reach independently.  I can see little practical value in the Trustee considering the reason for the cessation of the member’s employment if it cannot pay the pension because the Employer has not requested it to do so. I do not find that there has been maladministration on the part of the Trustee in Mr Allen’s case.  I have noted TPAS’s reference to K00543 but there was no similar Rule in that case requiring a request from an Employer.
22. There is no requirement for the Employer to request the Trustee to pay an incapacity pension but there is an expectation that the Employer will act towards its employees in accordance with a duty of good faith. The Employer has declined to request payment of an incapacity pension from the Scheme for Mr Allen on the grounds that it has adequately compensated Mr Allen for the loss of his employment by other means. I note Mr Allen’s assertion that he meets the definition of incapacity set out in Rule 3 but this, in itself, does not compel the Employer to request that a pension be paid to him.
23. The out of court settlement which Mr Allen accepted included provision for his future loss of earnings. I note that Mr Allen now argues that the amount in question (£89,607) is much less than his actual potential loss of earnings. I not regard this as an issue he can now seek to explore by way of a reference to me. In principle, he cannot expect both to be compensated for a loss of earning and at the same time receive a pension, which itself reflects the fact that he is not earning.
24. It is not inconsistent with the duty of good faith for the Employer to take account of such alternative forms of compensation in the exercise of its discretion to request an incapacity pension for a member under Rule 3.
25. Mr Allen’s position is that he should receive an incapacity pension from the Scheme in addition to any compensation otherwise paid by the Employer. That is not something he is entitled to by right, given the Employer’s role in deciding whether to request the Trustees to make such a pension. In all the circumstances, I am not persuaded that the Employer has acted contrary to its duty of good faith in declining to make such a request.
DAVID LAVERICK

Pensions Ombudsman

27 March 2007
APPENDIX

Trust Deed and Rules

26. Rule 3 in Section 4 of the Scheme Rules provides:

“(1)
The Trustees shall if so requested by the employer in respect of a contributing member who ceases to be in service before normal retirement date and provided they are satisfied that such cessation is as a result of incapacity (arising from ill-health or disablement which is likely to be permanent) of such a nature as to prevent the member from following his normal or comparable employment or seriously to impair his earning capacity award a pension beginning on the day after such date and continuing (subject to hereinafter provided) during the remainder of his life.

(2) The yearly amount of pension shall … be –
one twelfth of one sixtieth of the member’s final pensionable earnings multiplied by the sum of the number of complete months of his pensionable service and one half of the number of complete months of his prospective service …

(3) If a member re-enters service before normal retirement date and while entitled to a pension under this rule unless the Trustees otherwise determine –

(a) such a pension shall thereupon terminate and

(b) the pensionable service in respect whereof he was entitled to such pension shall to such extent as the Trustees determine be deemed to be pensionable service

(4) If a member before normal retirement date and while entitled to a pension under this rule

(a) recovers from his ill-health or disablement to any extent but does not re-enter service or

(b) enters other remunerated employment

the Trustees may at any time or times thereafter (but not after normal retirement date) reduce such pension to any extent or suspend such pension (with or without reduction) and in either such case for any period not being a period continuing after normal retirement date …”

Mr Blewitt’s Report 12 June 2003

27. Mr Blewitt, a Consultant Orthopaedic Surgeon, wrote to Mr Allen’s GP on 12 June 2003:
“[Mr Allen] injured his left shoulder at work on the 4th September 2001. He was pushing a 300kg roll of paper, it jarred on the floor and he jarred his left shoulder … he went to the GP and then went to Frenchay Hospital. He was told that he had injured his acromia clavicular joint and he was off work for 15 weeks, then went back to work and has now been off work for six months.

He has pain every day over the whole of the left shoulder, which is aggravated by movement, he is woken at night with pain and has difficulty with the activities of daily living.

I note that compensation is pending following his work injury and he does plan to return to heavy, active, manual work if possible.

…

We have discussed, at length, the options of treatment and I have stressed I do not believe that he will return to work with his current level of symptoms. I have also said that I do not believe that injections or physiotherapy are likely to be of much benefit at this stage. Mr. Allen is reluctant to consider surgical treatment, having been advised of the percentage risks and benefits in the past. I have told him that I am not certain of the exact cause of his persisting pain and am concerned that he may have a rotator cuff tear. I have advised that he considers an MRI scan to assess this and he going to contact his work accordingly …”

Dr Roberts’ Report 1 August 2003

28. Dr Roberts wrote to the Employer on 1 August 2003:
“Mr. Allen has suffered with a considerable amount of injury to the left shoulder. When he was seen by Mr. Blewitt in June 2003 he commented as follows: “We have discussed, at length, the options of treatment and I have stressed I do not believe that he will return to work with his current level of symptoms. I have also said that I do not believe that injections or physiotherapy are likely to be of much benefit at this stage. Mr. Allen is reluctant to consider surgical treatment, having been advised of the percentage risks and benefits in the past.”

Mr. Allen saw Mr. Blewitt again on the 17th July 2003 when Mr. Blewitt discussed the results of the MRI scan. The potential options of treatment lie between considering arthroscopic surgery, or injections.

I have discussed the matter with Mr. Allen (25th July 2003). I think he is reluctant to undergo surgery, given that there is no guarantee that this will solve his problem, and in the circumstances I certainly do not think that he will be able to resume the work that he was doing before. Even if he undergoes treatment, his fitness would not necessarily be guaranteed.”
Mr Stableforth’s Report 24 June 2002

29. Mr Stableforth examined Mr Allen on 19 June 2002 and prepared a report for Mr Allen’s solicitors in which he said:

“OPINION
This patient sustained an injury to his left acromio-clavicular joint as a consequence of a work strain in the course of his employment on 4 September 2001.

1. He developed immediate pain with a lump at the acromio-clavicular joint, was seen shortly afterwards by a orthopaedic specialist. He was advised that no surgical treatment was considered appropriate at that stage and was told (in my view over-optimistically) that he would recover in some 4-6 weeks.

2. Both the pain and the lump … have persisted and although the dysfunctions have decreased, there are major continuing problems with use of the left (non-dominant) arm.

3. Today’s examination reveals a non-reducible Grade II acromio-clavicular dislocation, reduced range of shoulder movements and an increase in pain when the arm is moved more widely. These signs are entirely in keeping with the described injury and with the problems that the patient describes.

4. In the absence of any surgical intervention neither shoulder comfort nor arm function will improve, and there will be continuing impairment in use of the non-dominant arm. This will cause functional problems for Mr Allen through the full range of his activities, though it is the more robust physical use of his arms that will be most disturbed. On the balance of probabilities there will be a slow deterioration over the years, with higher and more robust arm use becoming rather more restricted.

5. It is my experience as a shoulder surgeon that some relief of symptoms and increase of function can be achieved by surgery … though neither full comfort nor full function will be restored. It is my experience that some 70% of patients undergoing such surgery feel that they have achieved considerable benefit, with a further 20% feeling that surgery has been worthwhile …

6. No other late or delayed complications are foreseen arising as a consequence of the event under consideration.”

Scheme Actuarial Valuation March 2003

30. The Scheme Actuary signed the 2003 actuarial valuation report on 9 November 2004. The results of the valuation were:

· The Scheme was 85% funded on the Minimum Funding Requirement (MFR) basis.

· The Scheme’s assets fell ‘far short’ of the cost of securing benefits through the purchase of insured annuities.

· Additional contributions were required to cover the deficit (£2.4 million).

31. The Trustee and the Employer agreed the following measures:

· The Scheme was closed to future accrual with effect from 30 June 2004.

· The Employer would pay ongoing contributions at the rate of 12.5% of pensionable earnings.

· The Employer would pay an additional contribution of £500,000 on 30 September 2004 and further additional contributions of £250,000 in each January for the next 10 years, beginning in 2005.

· The Employer provided additional security for the Scheme in the form of property which would pass to the Trustee should the above contributions not be paid.

� This consisted of reports from Mr Allen’s GP, Dr Roberts, and his Consultant Orthopaedic Surgeon, Mr Blewitt (see Appendix)
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