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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Lane

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority, Pensions Division (NHS Pensions)


MATTERS FOR DETERMINATION 

1. Mrs Lane complains that, when NHS Pensions awarded her ill health early retirement benefits (IHRB) in 2001, they should have done so retrospectively to the date she left employment in 1993.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION
National Health Service (Superannuation) Regulations 1980 (the 1980 Regulations)
“Officers pension and retiring allowance

8(2)A person who satisfies the requirements of sub-paragraphs (a)(iii), (iv) or (v) of paragraph (1) shall satisfy the requirements of this paragraph-

(a) .,

(b).,

(c) if he satisfies the Secretary of State that he is permanently incapable by reason of physical or mental infirmity of engaging in regular employment; ..”
MATERIAL FACTS

3. Mrs Lane resigned from the National Health Service (the NHS) with effect from 7 December 1993 and, in the absence of any other instructions from her and in line with procedures, her pension benefits were preserved for payment when she reaches 60 in September 2008.  
4. In July 2001, Mrs Lane submitted an application for IHRB.  Attached to her application was a report prepared by her GP which he had signed on 12 July 2001.  He stated that Mrs Lane was suffering from Osteoarthritis in the hands, cervical and lumbar spine and the right hip and that the prognosis was that it was likely to worsen with time.  He also determined her to be permanently incapable of any regular employment as a staff nurse because of the condition that he had described.   

5. In October 2001, Mrs Lane applied to claim retrospective IHRB, backdated to when she left the NHS and on 8 October 2001, Mrs Lane’s GP, Dr Wheatley provided his report to the Scheme’s medical advisers.  In it he stated:
“Finally in answer to your query about Mrs Lane’s condition in 1993.  There are no hospital reports or x-ray findings relating to that time.  According to her general practice record, it would appear that she was suffering from depression and anxiety relating to stress at work, for which she received treatment with anti depressant medication.  Her symptoms improved but she did not apparently feel able to return to her job as a Psychiatric nurse.”

6. The claim was rejected.  The Scheme’s medical advisers had advised NHS Pensions on 17 October 2001:

 “I am writing to inform you that the application for the early payment of preserved pension benefits by the applicant named above has been rejected.

This decision has been based upon Dr Ashby’s advice that “this case is rejected.  The evidence on file indicates that, although the applicant may not be capable of returning to physically active nursing duties, (as opined by the GP on the AW240), she may be able to manage lighter semisedentary/sedentary work before her normal retirement age.  The diagnosis appears to be that of Primary Generalised Nodal Osteoarthritis. The natural progression of the acute phase of this condition is for it to settle over 5 years or so leaving variable arthritic change but usually with significantly improved symptoms.  The neck condition does appear to be settling on current therapy.  The evidence on file therefore, does not confirm that the applicant will be permanently incapable of ANY occupation.”
7. Mrs Lane was then advised of the decision on 23 October 2001:
“We are sorry to tell you that the Agency is unable to pay you an ill health retirement pension on the basis of your recent application.

An ill health pension can only be paid if the medical evidence available to us shows that you are permanently incapable of carrying out the duties of your employment because of ill health or injury, until your normal retirement age.

The Scheme’s medical advisers have advised that ‘this case is rejected for retrospective IHRB.  The evidence on file would not support a retrospective IHRB claim.  There is no evidence that the applicant was incapacitated by her musculoskeletal conditions at the time she left the NHS in 1992.

The evidence on file indicates that any difficulties that the applicant perceived at work in the NHS (certainly from the late 1980’s into the early 90’s) were related to constitutional depression and alcohol problems.  The applicant had had two previous episodes of depression, in 1969 and 1978.  Thyrotoxicosis was diagnosed in 1991 but was almost certainly developing for a year or so before it was diagnosed, and may well have been behind the psychological difficulties reported in 1990.  Any persisting problems have almost certainly been secondary a constitutional tendency to anxiety-depressive illness, aggravated by thyroid disease and anaemia, in the years since Mrs Lane left the NHS.
It is clear that the applicant recovered from her psychological ill-health sufficiently to allow a return to work as a Staff Nurse in the private sector for some 7 years after she left the NHS, until the developing arthritis brought a stop to nursing activities.

There is therefore no evidence to indicate that Mrs Lane had to leave her NHS employment in 1992 because of a condition which has proven to cause permanent incapacity.’…..”
8. On 23 October 2001, the Scheme’s medical advisers wrote to NHS Pensions regarding the application for retrospective payment of IHRB benefits:
“I am writing to inform you that the application for ill-health retirement by the applicant named above has been rejected.

This decision has been based upon Dr Ashby’s advice that ‘this case is rejected for retrospective IHRB.  The evidence on file would not support a retrospective IHRB claim.  There is no evidence that the applicant was incapacitated by her musculoskeletal conditions at the time she left the NHS in 1992.

The evidence on file indicates that any difficulties that the applicant perceived at work in the NHS (certainly from the late 1980’s into the early 90’s) were related to constitutional depression and alcohol problems.  The applicant had had two previous episodes of depression, in 1969 and 1978.  Thyrotoxicosis was diagnosed in 1991 but was almost certainly developing for a year or so before it was diagnosed, and may well have been behind the psychological difficulties reported in 1990.  Any persisting problems have almost certainly been secondary a constitutional tendency to anxiety-depressive illness, aggravated by thyroid disease and anaemia, in the years since Mrs Lane left the NHS.

It is clear that the applicant recovered from her psychological ill-health sufficiently to allow a return to work as a Staff Nurse in the private sector for some 7 years after she left the NHS, until the developing arthritis brought a stop to nursing activities.

There is therefore no evidence to indicate that Mrs Lane had to leave her NHS employment in 1992 because of a condition which has proven to cause permanent incapacity.” 

9. On 26 October 2001, Mrs Lane wrote to the Scheme’s medical advisers:
“I am writing to state that I wish to appeal against the decision to not allow me early retirement for health reasons retrospectively or for permanent inability to work at any regular employment.

I have in front of me my doctor’s medical report and in this it states:

1.
Mrs lane’s current situation is that she suffers from pain in her finger joints and hands which make manipulation difficult and adversely affects her grip.  She also suffers from pain in her right hip which restricts her ability to stand for long periods or walk any great distance.

2.
Given that Mrs Lane’s symptoms are due to osteoarthritis it is likely that the disability is permanent and probably progressive.

3.
I think that Mrs Lane’s symptoms make it unlikely that she would be able to find an alternative occupation.

Given this evidence it is hard to see why my applications have been turned down.  I feel that I fit the criteria for either one because I cannot work as I have tried doing office or secretarial work and have tried to do CLAIT but had to give up, as my hands became swollen and painful it is hard to see what I can do.  Therefore my one alternative has been ruled out and therefore I am unable to do any permanent work.

I also would think that I qualified for it retrospectively as osteoarthritis does not pop up from nowhere; it takes years and is caused by wear and tear on the joints.  I have been complaining of joint pain since I was in my thirties and at one point whilst I worked at Burnham on Sea I was tested for rheumatoid arthritis as my records will show.

I also object to the tone of the letter I received it states at one point that ‘it is clear that the applicant recovered from her psychological ill health sufficiently to allow a return to work as a Staff Nurse in the private sector for some 7 years after she left the NHS.’   The doctor does not know this and is misrepresenting my case.  I most certainly did not keep any post for 7 years.  I have worked bank work and the permanent jobs that I have undertaken I have had to give up, as my health was not up to it.  If the doctor concerned had taken the trouble to find out he would see that in a period of nine years I have had many jobs for example as staff nurse at Sherwood Lodge, Brightbow Lodge, Somerset Lodge, Sandy Lodge, Oakwood House, Frenchay and Southmead Brain Injury rehab, Barley Wood Addiction Centre and I have worked for various agencies.  I have also had spells sick and unemployed and have undertaken a university course in social work which I had to give up as I couldn’t cope.  None of my jobs have lasted long I have worked p/t and casual work and have been unable to cope with that.  However, I have struggled really hard and mostly worked in pain and taking pain relieving medication.  I therefore wish to complain about your doctor’s comments and I will be taking further action about this person.  I also wish to complain about the doctor’s comments that my problems were due to ‘constitutional depression and alcohol problems’.  I have never had treatment for alcohol problems in my life and how dare this person label me in this way.  I will be putting in a complaint to the BMA about this.  I wish in light of your letter to have a copy of all medical reports held on me including those you have compiled in reviewing my application.” 
10. On 30 November 2001, the Scheme’s medical advisers then wrote to NHS Pensions:

“Thank you for asking me to look at this application.  I note that Mrs Lane has written about our letter rejecting her application for retrospective implementation of Ill Health Retirement Benefits.

Firstly, I would point out that our doctor’s remarks about alcohol problems were taken from the report obtained from her GP dated 8 October.  I would point out that he specifically states that Mrs Lane suffered from depression with alcohol problems in 1990.  It is arguable that these may have been over-emphasised in our doctor’s remarks, but I would argue that she should question why her doctor mentioned them to us if they were not significant.

With regard to her arthritic problem, we have clear evidence that Mrs Lane worked in nursing in a variety of capacities after leaving her NHS employment, and this is confirmed in her letter of complaint.  This clearly shows that any application for Ill Health Retirement Benefit would have been premature had it been made when she left NHS employment.  While noting that Mrs Lane complains that she was suffering from stress at the time she left the NHS I should point out that stress is not a medical diagnosis, and we have no evidence that this was a permanently incapacitating condition at that time.

With regard to her application for Preserved Benefits, I admit that I am not completely confident that we have a true picture of her current level of incapacity, and would like to suggest that we seek an assessment by an occupational physician.”  

11. On 12 December 2001, NHS Pensions wrote to Mrs Lane:
“After very careful consideration, you will be pleased to know that as a result of my review I am content that you satisfy the criteria for early payment of your preserved Scheme benefits with effect from 12 February 2001 because you are permanently prevented from working due to ill health.  Because of the length of time your case has been ongoing I will make arrangements for your benefits to be processed as a matter of priority, in recognition of the late payment, to include interest from 12 February 2001 to the date of payment.   

Turning now to your application for retrospective ill health retirement benefits from December 1993, when you left the NHS pension Scheme; as you will probably be aware, the Scheme’s Regulations are very tightly prescribed and require that the applicant is permanently prevented from continuing with their NHS duties as a result of ill health.  In order to consider retrospective payment, the question in your case therefore is whether the Scheme’s managers are satisfied, from the available medical evidence, that you were permanently incapable of continuing in your NHS job when you left in December 1993.

In considering possible retrospection, we have attempted to obtain information about your condition in 1993, from your GP but he has responded that there are no hospital reports or x-ray findings relating to that time, only his GP record from which it would appear that you were suffering from depression and anxiety relating to stress at work, for which you received treatment with anti-depressant medication.  He concludes, ‘Her symptoms improved but she did not apparently feel able to return to her job as a psychiatric nurse.’  A copy of this report will be enclosed with the other medical evidence from MIS.

Unfortunately, although we have been able to gather detailed information about your current health, we have been unable to obtain sufficiently detailed information about your condition in 1993.  Consequently there is insufficient information currently available, to persuade us that you meet the above criterion.”  

12. Mrs Lane made further representations regarding the retrospection aspect in her letter of 13 January 2002 to NHS Pensions:

“1.
I have been complaining since I was in my thirties about joint pain.  I have found one reference in my notes to pain in my legs going back to the eighties, and I enclose a photocopy of this.  There are also various references to neck pain, which go back to the eighties.
2. In addition I was diagnosed with an over active thyroid gland in 1991.  This is a condition which is associated with working too hard.  No one made me aware of this and, after a short period of leave I carried on working in the same environment in a full time capacity.  This as I have stated previously was bad for the condition from which I suffered, but no one advised me to look at what I was doing and to adjust my life by finding a less stressful and demanding occupation, or by working in another area of the NHS.  I was at this time working in an admission assessment unit for older people.  It was always short staffed, involved heavy lifting and I was nearly always in charge of the unit.  I worked doubly hard on many late shifts I worked as I had to work as hard as the care assistant with frequently only two staff on duty, and I also had to take on the duties of nurse in charge.

3.  The last point I would like to make is that I left Littlecourt to work again in an NHS community unit for older people.  I did not realise that this unit had problems with a high turnover due to internal management and staff problems.  During my time at Chantry House, Park Road, Frome, Somerset I was over worked by the nature of the work I was doing for example heavy lifting being constantly asked and begged to work overtime.  I was subjected to stress by being asked to do what amounted to the manager’s duties.  I was asked to take a care assistant to one side during this time in order to discuss her unsatisfactory performance.  I asked for and got another E grade Staff N Nurse [Miss O] to go in with me as a witness to what was said.  However we both felt very unhappy about this.  The person concerned was very upset that her manager hadn’t spoken to her and as a consequence of this I was the subject of ill feeling from her and a number of other staff for what had happened.  As a consequence my working environment was so awful that I was subjected to a humiliating verbal onslaught from those staff at a staff meeting and subsequently sent to Coventry by two care assistants with whom I was supposed to be working.  Nothing was done by the unit manager to help me and I became sick with stress and depression at this time.  My doctor Dr Fay commented to me at this time that he thought ‘that they had nearly worked me to death’.  This culminated with my resignation and as I have already explained I never worked in the NHS again.  I also never held down a post anywhere for any length of time subsequently.  I learned that disciplinary action was taken against the manager and that after I had left the unit was completely shaken up.”  
13. On 18 January 2002, NHS Pensions wrote to Mrs Lane clarifying that a mistake had been made in their letter of 12 December 2001 and that the payment date of her pension would be 12 July 2001 and not 12 February 2001.

14. On 22 January 2002, Mrs Lane made further representations to NHS Pensions:

“I have further information taken from my notes which backs up my claim.

I quote from entries in my notes:

11 August 1988
pain and stiffness feet knees. Prescribed Brufen TDS EMS FBS

18 December 1988
pain stiffness knees. JTS. Accept slight.

5 May 1992
Severe pain in neck L arm.  Keeping her awake. Ibuprofen 600mgs and Codydromol

August 1992
anxiety depression, overwork.  Off work 3/52.

15 November 1994
Stiff neck Spsu++Ibuprofen 400mgs TDS

9 May 1996
Been unemployed because of joint pains.”

15. The Scheme’s medical advisers considered the further representations and then contacted NHS Pensions:

“Mrs Lane has now appealed against refusal of retrospective IHR.  She cites symptoms and treatments of joint problems which appear in her GP’s notes prior to leaving the NHS in 1992 – i.e. she tracks the origins of the pattern of symptoms for which she has been granted release of PBs to before the time she left the NHS in 1992.  Mrs Lane has now supplied (22.1.02) detailed information from her medical records about the pre-1992 period which she is likely to think fills the vacuum which the Complaints Officer used to justify her refusal. Apart from this no new medical evidence has been offered; Mrs Lane is essentially presenting the same information and arguments which the MIS doctors have already considered.

In the opinion of the MIS doctors, the medical evidence was unconvincing of either permanent incapacitation from regular employment or that she was permanently incapacitated from her NHS job at the time she left it.  I have found nothing in the file to cause me to disagree with either decision.  (The rationale or the evidence-basis of the Complaints Managers decision to overrule on the question of eligibility for release of PBs is not recorded in the file.)

It may assist you if I comment on the significance of the new information about pre-1992 episodes of joint trouble.  The onset of first ever symptoms can reasonably be regarded, retrospectively, as having heralded the subsequent problem, such as it may have become.  Symptoms may or may not imply disease, which may or may not imply incapacity, which may or may not be permanent.  The GP records of 1988 onwards which Mrs Lane quotes provide evidence of credible symptoms for which treatment was warranted at the time, nothing more.  They appear to have been episodes of relatively short duration which responded to treatment.
The fact that Mrs Lane worked in a nursing capacity during a period of seven years after she left the NHS suggests fairly strongly that she was not permanently incapacitated from her nursing job when she left in 1992.  There may have been special requirements built into the NHS job from which Mrs Lane was incapacitated and which did not apply to her subsequent nursing employment.  No convincing evidence of this has emerged so far.”

16. Mrs Lane submitted further representations and evidence to the Scheme’s medical advisers on 9 March 2002 and demanded that her case be the subject of an independent review.  Mrs Lane provided a neck x-ray taken in 1996 which she stated showed significant damage to her neck.  She also claimed that she had suffered severe neck and joint pain prior to leaving the NHS.  In addition she provided evidence that she had obtained via the Internet from the Arthritis Research Campaign which stated that adverse loading of the knee was a risk factor for hip and knee osteoarthritis.
17. After considering these further representations NHS Pensions wrote to Mrs Lane on 10 April 2002:

“After assessing your case, the Scheme’s Medical Adviser has advised that all evidence on file has been reviewed.  At the time of leaving the NHS there was no evidence of a medical condition causing permanent incapacitation.”  

Mrs Lane was also told that she had a further opportunity to appeal against this decision. 
18. Mrs Lane appealed on 16 April 2002, re-quoting from the doctor’s notes as she had done in her earlier letter dated 22 January 2002 and also saying she had difficulty sleeping because of the pain in her neck and legs and hands.  Before leaving the NHS she worked in elderly care and when these elderly patients grasped her hands very tightly it caused her excruciating pain and her hands became swollen.

19. She wrote again in April 2002, saying that no account had been taken of the new evidence including x-rays that she had submitted.

20. On 9 May 2002, NHS Pensions provided Mrs Lane with the outcome of its review of the retrospection aspect:

“ The point at issue is whether the Scheme’s managers are satisfied that your inability to carry out your NHS duties was indeed considered to be permanent at the point at which you left in 1993.
The available medical evidence supplied shows it is clear that prior to leaving the NHS, you were experiencing symptoms that properly warranted treatment at the time.  There is considerable information about your condition and treatment at the time but unfortunately very little by way of prognosis or likely outcome.  It does not therefore necessarily follow that because someone was having treatment for an active problem at the time they left the NHS, or that the natural progression of an illness may lead to eventual permanent incapacity, that they were permanently incapacitated by that problem at the time they left, even though they may later have become permanently incapable of any type of employment.”   
21. On 18 March 2003, Mrs Lane telephoned NHS pensions about the possibility of appealing further regarding the retrospective payment and about submitting new medical evidence.  NHS Pensions replied on 31 March 2003:

“…Your appeal would therefore focus on the question of whether you were forced to leave your job on 7 December 1993 because of an illness or injury that made you permanently incapable of efficiently carrying out the duties of your job.  The keyword here as you may already know is permanent.  In this context it means that we must be satisfied that when you left your job in the NHS it was unlikely that your health would improve sufficiently to allow you to return to that job before reaching your normal retirement age….”  
22. Mrs Lane’s benefits were then put into payment with effect from 12 July 2001.  NHS Pensions confirmed this as being the earliest date from which she was identified as being permanently incapable of regular employment.   
23. Prior to bringing the complaint to my office, Mrs Lane appealed against the decision to refuse payment from the date she left employment, complained through the Scheme’s IDR procedure and sought the assistance of the Pensions Advisory Service (TPAS).
SUBMISSIONS FROM MRS LANE
24. Mrs Lane also submits evidence from the Arthritis Research Campaign which highlights repetitive adverse loading of the knee (during occupation or highly competitive sports) as being a risk factor for hip and knee osteoarthritis.  She claims that she lifted heavy patients with her knees bent whilst working in the NHS for over twenty years and for most of that time she lifted without the benefit of hoists and aids which are now a requirement.

25. She adds that she has not worked within her old field of elderly care again after leaving the NHS.  She is incapable of doing the hard physical work required and has been unable to take any long term position and has only accepted part time work, bank work, agency work and work within the rehabilitation sector which does not involve lifting.
26. Mrs Lane says, in response to Dr Wheatley’s report dated 8 October 2001, that she felt unable to return to her job as a psychiatric nurse because of the negative experiences she had suffered: being humiliated during a staff meeting and being sent to Coventry by a clique of long-standing nursing assistants.
27. She states that there is no dispute that she suffered from arthritis and had visited a doctor about the complaint years before leaving the NHS.

28. Shortly before leaving the NHS she had developed an overactive thyroid gland and her depression at that time was associated with overwork, long hours and the fact that she was subjected to bullying.   

29. Mrs Lane claims that NHS Pensions have considered her case on the basis of the more stringent 1995 Regulations and is keen to stress that that her claim for retrospective ill health retirement should be assessed against the criteria that applied in 1993 i.e. the 1980 Regulations.
SUBMISSIONS FROM NHS PENSIONS
30. There is no dispute that Mrs Lane was ill when she voluntarily resigned in 1993 or that she is now permanently incapable of any type of employment.

31. The point at issue is whether the Scheme’s managers are satisfied that her inability to undertake regular employment was indeed considered to be permanent at the point at which she left in 1993.

32. Despite the fact that Mrs Lane has been permanently incapable of work through ill health since 2001, there is insufficient evidence to allow them to conclude that, on balance of probability, Mrs Lane was permanently incapable of efficiently discharging the duties of her employment when she left in 1993. 

33. The available medical evidence supplied shows it is clear that, prior to leaving the NHS, Mrs Lane was experiencing symptoms that properly warranted treatment at that time.  There is considerable information about her condition and treatment at the time but unfortunately very little by way of prognosis or likely outcome.

34. The decision to reject the retrospective application was supported by Dr Wheatley's letter of 8 October 1991.  In addition, and notwithstanding Mrs Lane’s explanations of her numerous employments between 1993 and 1999, she continued to work as a staff nurse for much of the time during those years after leaving the NHS. 

35. During Mrs Lane’s appeal through the Scheme’s IDR procedure, NHS Pensions maintained that Mrs Lane was not entitled to retrospection because there was no documentary evidence to support her application. 

36. In accordance with the Regulations, Mrs Lane’s benefits were paid from the earliest date that she was identified as being permanently incapable of regular employment: the date that her GP had signed his report accompanying her application i.e.12 July 2001.

CONCLUSIONS
37. Mrs Lane left service not because of ill health in December 1993 but voluntarily and did not submit an application for IHRB until July 2001.  

38. Although reference has been made to the 1995 Regulations by both Mrs Lane and NHS Pensions, in fact because Mrs Lane left service in 1993, her IHRB application is subject to the 1980 Regulations.  Under regulation 8(2)(c) of the 1980 Regulations an IHRB may be awarded where the medical evidence shows that an applicant is permanently incapable of engaging in regular employment.   
39. Mrs Lane was awarded IHRB with effect from the date of her application when she was  deemed to be suffering from osteoarthritis, a permanent condition, and suffering to the extent that she was unable to engage in any regular employment.  I have no comment to make on that decision.

40. Mrs Lane’s complaint is that her condition when she left employment in 1993 was such that the NHS Pensions should retrospectively backdate payment to her last day of employment in December of that year.

41. Although Mrs Lane left employment with the NHS voluntarily and not through ill health or incapacity, there does not appear to be any dispute that, prior to and at the time of leaving, she was experiencing symptoms that warranted treatment.

42. Although Mrs Lane submits that she was so incapacitated in 1993, she clearly did work in the nursing profession over the following seven years.  

43. When challenged about this, Mrs Lane contends that the type of nursing work she undertook did not involve the lifting of heavy patients and introduced depression as an additional condition and reason for not being able to return to work as a psychiatric nurse.  Given that depression did not feature in her application in 2001, it is hard to see how this could have been a “permanent” condition in 1993. 

44. Contemporaneous medical evidence from 1993, although supportive of her osteoarthritis condition, does not indicate that it was severe enough to justify her as being considered permanently incapacitated.
45. This, together with the fact that Mrs Lane was able to be employed for a number of years in the same profession after leaving the NHS, and given that osteoarthritis is a progressive condition, leads me to conclude that the decision reached by NHS Pensions about her status in 1993 cannot be criticised.
46. The complaint is not upheld. 
CHARLIE GORDON

Deputy Pensions Ombudsman

7 March 2007
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