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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R B Nichols

	Scheme
	:
	Poseidon Average Adjusters (London) Ltd Pension Scheme

	Respondent
	:
	Poseidon Average Adjusters (London) Ltd 


MATTERS FOR DETERMINATION

1. Mr Nichols complains that his former employer, Poseidon Average Adjusters (London) Ltd (Poseidon), has failed to honour the terms of an undertaking, given in a letter dated 2 November 1992. The undertaking was to place him in the same position upon retirement that he would have reasonably expected had he remained an employee of W M Elmslie and Son (Elmslie) and stayed with Elmslie’s existing scheme. There is no dispute that the undertaking exists, rather, the dispute is the date from which the undertaking should be honoured.   
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mr Nichols was born on 5 August 1943.  Before joining Poseidon, he was employed by Elmslie and was a member of the Elmslie Scheme, a contracted-out defined benefit scheme. Mr Nichols was a member of the Elmslie Scheme from 1 January 1974 to 31 December 1992. His normal retirement age (NRA) under the Elmslie Scheme was 65. 
4. Mr Nichols attended a meeting with a Director of Poseidon, Mr P, on 26 October 1992, to discuss the possibility of him working for Poseidon. A letter was sent to Mr Nichols by Mr P on 29 October 1992 which included,

“So far as the subject of pension is concerned, I am willing to provide an undertaking to you that in joining Poseidon we shall arrange for your pension on retirement to be no less than that which you could reasonably expect had you remained working at William Elmslie until retirement.”

5. Mr P sent another letter to Mr Nichols on 2 November 1992 which included,

“I refer to our telephone conversation of yesterday morning at which time I outlined the basic terms that I was willing to offer for employment with my company.  These are as follows:–

………………

F.
Pension.  The company will provide for the entire cost of your pension and as mentioned previously will undertake to place you in the same position upon retirement that you would have reasonably expected had you remained an employee of Elmslie and stayed with their existing scheme, but of course enjoying the salary given by Poseidon.”

6. Mr Nichols accepted the employment offer by letter dated 6 November 1992 and commenced work for Poseidon on 1 January 1993. He became a member of the Poseidon Average Adjusters (London) Limited Employee Benefits Scheme (the Scheme) which was, at the time, administered by Crown Financial Management (later Century Life). Mr Nichols’ NRA under the Scheme was 65.
7. Poseidon advised Crown Financial Management, by letter dated 20 January 1993, that five new employees, including Mr Nichols, were to be added to the Scheme. The letter noted that Mr Nichols’ expected retirement date was 5 August 2008 (his 65th birthday).  
8. The Scheme was wound up with effect from 30 June 1993 and a new scheme, the Poseidon Average Adjusters (London) Limited Retirement Benefits Scheme (the Poseidon Scheme), was set up to coincide with the cessation of the previous one.  The Poseidon Scheme was a contracted-in money purchase scheme that was administered by Scottish Equitable. Mr Nichols became a member of the Poseidon Scheme on 1 July 1993. 
9. Rule 4.6 of the Poseidon Scheme states, “The initial Normal Retirement Date for a Member will be determined by the Principal Company. The Member will be told in writing what that Normal Retirement Date is.”    
10. Scottish Equitable provided a statement of benefits, dated 1 January 1998, which stated that Mr Nichols’ NRA was 60. 

11. Mr Nichols voluntarily resigned from Poseidon effective from 30 June 2000.  
12. On 23 July 2000, and again on 25 August 2000, Mr Nichols requested Poseidon to obtain a statement of benefits for him from Scottish Equitable.

13. After various correspondence between Scottish Equitable and Poseidon, Scottish Equitable wrote to Poseidon on 20 February 2001 (a copy of which was subsequently sent to Mr Nichols) detailing Mr Nichols’ retirement options assuming a retirement date of 19 February 2001.  The options provided were:
· Single Life Pension (SLP) of £1,775.04 per annum, guaranteed for five years, payable monthly in advance.
· Tax Free Cash (TFC) of £13,500.00 plus a residual SLP of £1,132.80 per annum, guaranteed for five years, payable monthly in advance.
· TFC of £13,500.00 plus Open Market Option (OMO) of £18,081.32.
· Full OMO of £31,581.32.

14. Mr Nichols wrote to Poseidon on 8 March 2001 complaining that they had not honoured the promise given to him. In his letter he said:
“Whilst I accept that some reduction would be made in respect of the earlier retirement age of 60 years under the contract with Poseidon, my final pensionable salary at Poseidon was £48,000 and the Elmslie scheme would have provided me with a further pension of (£48,000 x 7½ years x 1/60th or) £6,000 p.a. and £4,000 p.a. to [Mr Nichols’ wife] in the event of my death.”

15. Poseidon responded to Mr Nichols on 20 March 2001, saying they were optimistic that the fund could achieve what Mr Nichols expected if he waited to draw his benefits until his 65th birthday.
16. Two further benefits statements were provided by Scottish Equitable for Mr Nichols, dated 7 May 2001 and 1 January 2002, which stated that his NRA was 60 and that his normal retirement date was 5 August 2003.

17. In June 2001, Poseidon wrote to the scheme auditors, Moore Stephens, asking for details of the fund value required, to provide Mr Nichols with an annual pension of £6,000 at age 65 with a 2/3rds widow’s pension. Moore Stephens responded on 9 July 2001, saying that, based on future investment growth of 9% per annum and current annuity rates, there would be a shortfall of £8,517.70. Moore Stephens also provided illustrations assuming investment growth rates of 7% and 5%, which showed shortfalls of £14,291.33 and £20,996.49 respectively.
18. On 19 May 2003, Mr Nichols wrote to the Trustees of the Poseidon Scheme and requested that he be paid a pension from his 60th birthday on 5 August 2003. Following various correspondence between Mr Nichols and Poseidon’s accountants, Mr Nichols commenced receiving a pension from the Poseidon Scheme backdated to 5 August 2003. The maturity value of his policy was £34,436.15. He received a tax-free cash amount of £15,602.58, and the residual fund value of £18,769.65 purchased a joint life annuity with 2/3rds spouse’s pension, payable monthly in advance and escalating by 3% per annum, with a five year guarantee, of £738.12 per annum initially.

INFORMATION FROM OTHER SOURCES

19. Norwich Union, the administrators of the Elmslie Scheme, have provided the following information in connection with the benefits available to Mr Nichols from the Elmslie Scheme:
· The value of Mr Nichols’ deferred benefits when he left the Elmslie Scheme on 31 December 1992 was £11,439.58 (including a GMP of £2,345.72) per annum.  
· The value of Mr Nichols’ deferred benefits at 30 June 2000 was £16,687.63 per annum.

· If Mr Nichols had stayed employed with Wm Elmslie until 30 June 2000, with a Final Pensionable Salary of £48,000, the value of his benefit at 30 June 2000 would have been £17,080 per annum.
SUBMISSIONS

20. Mr Nichols submits:

20.1. Poseidon failed to honour the pension promises contained in their letter of 2 November 1992 which were to place him in the same position as he would have reasonably expected to be in had he remained an employee of Elmslie. 
20.2. He had worked for Poseidon for 7½ years and his final salary was £48,000, therefore the accrued pension benefit at 65 should have been approximately £7,000 per annum (£6,000 plus statutory revaluation of £1,000), using an accrual rate of 60ths, or, if drawn at 60, £4,900 per annum. From this should be deducted the amount paid at 60 and an allowance for 5 years’ loss of growth. 
20.3. The Elmslie Scheme provided for a five year guarantee and included a two thirds widow’s pension which Poseidon can confirm from the Scheme Booklet in their possession. 

20.4. The deferred benefits from the Elmslie Scheme quoted by Norwich Union are incorrect. As at 30 June 2000 his deferred benefits should have amounted to £21,200 per annum (£48,000 x 26.5/60 (i.e. 1/1/1973 -30/6/2000)) not £17,080. With revaluation at 5% per annum compound this would amount to £31,476.52 at normal retirement age.  

20.5. His total pension should be calculated as follows:

Poseidon pension = £21,200 ((1/1/74 to 30/6/00) 26½ x 60 x £48,000). Revalued (for 8 years 36 days @ 5%) to normal retirement age = £31,476.52. 
Elmslie pension = £11,439.58 ((1/1/74 to 31/12/92) 19 x 60 x £36,125). Revalued (for 15 years 217 days @ 5%) to normal retirement age = £24,489.02.
The pension due from Poseidon is therefore £6,987.50 less £1,361.36 SERPS = £5,626.14:

Less
The value of the Poseidon Scheme fund on 5 August 2003 = £34,372.23 plus 5% growth = £9,496.41 which totals £43,868.64. This would have purchased, at 5 August 2003, a pension of £1,351.69. Therefore the balance of pension owing to him from the Poseidon Scheme at 65 = £4,274.45 (£5,626.14 - £1,351.69).
20.6. If it is Poseidon’s intention to not make the balance of his pension available until he reaches 65, they should agree that the additional pension payable would be 70% of £7,000 which equals £4,900 per annum.

20.7. Poseidon have confirmed they were in possession of the rules of the Elmslie Scheme before employing him and it should therefore have been a simple matter for them to arrange a pension on the same terms.  Had they done so, there would not now be any problem. 
20.8. The terms of the Elmslie Scheme envisaged retirement at age 65; however, it was always understood that for each year that the member chose to take his or her pension early, a 6% reduction (approximately) would be made to the accrued benefits. 

20.9. He was not provided with the memorandum [dated 18 July 1983] titled “Memo to Staff - Re Company’s Pension Scheme” when he joined Poseidon.

20.10. There was another person who was formerly employed by Elmslie who accepted a job with Poseidon with the same term regarding pension in his contract. Upon leaving employment with Poseidon, that person arranged with the Trustees of the Elmslie Scheme to draw his pension from the age of 58, subject to a reduction of approximately 6% per annum for each year of retirement prior to age 65, that is, a reduction of 42%.
20.11. Had he similarly chosen to draw his pension from the Elmslie Scheme early, he would have reasonably expected that, at the age of 60, it would have been arranged with a reduction of 6% per annum for each year that the pension was paid early.

20.12. Even at the maximum suggested growth rate of 9%, an amount of £34,436.15 at 5 August 2003 is only going to achieve a fund of £52,984.29 by 5 August 2008. This would not have represented half the fund required to purchase a joint life pension of £6,331.95 per annum on 5 August 2008. The difficulties have arisen because Poseidon insufficiently funded the pension and now there is a significant shortfall. 
20.13. Poseidon have said that, as the schemes which they chose to use were not contracted out, the SERPS benefit payable at 65 should be taken into account.  He was advised by the Benefits Agency in 2002 that, as at April 2001, the total SERPS benefit would be £25.25 per week or £1,313 per annum, payable at 65; although that figure could increase or decrease during the period up to his retirement date of 5 August 2008 when it would become payable. In April 2008, the Pension Service (previously the Benefits Agency) advised that the SERPS benefits would be £26.18 per week or £1,361.36 per annum, payable at age 65.   
20.14. Had Poseidon arranged for the correct pension to have been paid from the age of 60 to 65, this would have been virtually tax free as very little of his personal tax allowance during that period was used. 
20.15. The pension he currently receives from the Poseidon Scheme amounts to £831.48 per annum.
21. Poseidon submit:

21.1. The Poseidon Scheme rules have a NRA of 65 for men, which is in line with the Elmslie Scheme. Mr Nichols’ expected retirement date was 5 August 2008.  Poseidon therefore deny that the retirement age was 60. As both schemes provided for retirement at 65, there was no failure to meet an obligation as at 5 August 2003 i.e. Mr Nichols’ 60th birthday, because such an obligation did not exist.

21.2. The terms of the offer of employment were intended to compare the existing Poseidon Scheme with the Elmslie Scheme so far as practicable. Poseidon acknowledge that they were in possession of the rules of the Elmslie Scheme before employing Mr Nichols.

21.3. All staff members on joining the Poseidon Scheme would have been handed a memorandum [dated 18 July 1983] titled “Memo to Staff - Re Company’s Pension Scheme” which categorically stated that the retirement age for men was 65.  It stated,
“You will normally retire from the Company’s service on reaching the age 65 (male) or 60 (female). You may choose to take part of your pension on reaching the age 65 (male) or 60 (female).”
21.4. All staff members would have been handed a memorandum on the change of Scheme titled “Announcement to Members of the Poseidon Average Adjusters (London) Limited Employee Benefits Scheme”. That memorandum does not make any reference to a change in retirement age and it would have been mentioned had the terms been altered.
21.5. The age of 60 referred to in the Poseidon Scheme created flexibility for leavers joining companies with such a retirement date, as the retirement age in the scheme is an “on or after” basis.  Had Mr Nichols remained with Poseidon, it could not have obliged him to retire at 60 and, had it done so, would surely have faced an unfair dismissal action.
21.6. The retirement age applicable to the pension undertaking of comparison must be regarded as 65.

21.7. Mr Nichols has not understood that a pension fund would undoubtedly have more purchasing power for a 65 year old in 2008 than for a 60 year old in 2003.
21.8. Mr Nichols has not drawn his Elmslie pension; he chose to take the cash option at 60 from the Poseidon – Scottish Equitable - Scheme, together with an annuity from that date.  
21.9. Mr Nichols makes an unfair reference to a “simple” matter of arranging the pension on the same terms as the Elmslie Scheme.  This was not his wish or the intention when he joined. Mr Nichols was aware that the Poseidon Scheme was money purchase. In 1993, pension growth was substantial and it was expected that he would enjoy the pension as promised. 
21.10. In the summer of 2001, Poseidon wrote to the auditors with a view to ascertaining that they were “on track” to meet their obligations at NRA. No provision has ever been included in the accounts for any shortfall in funding Mr Nichols’ pension and therefore there can have been no concerns about the issue. 

21.11. The difficulties arise from Mr Nichols’ decision to leave Poseidon early and to draw his Poseidon pension early but not his Elmslie pension. 

21.12. Poseidon acted reasonably during Mr Nichols’ employment and that is all they can possibly be asked to do, otherwise the whole affair would be one-sided. 

21.13. Poseidon had every intention of honouring the agreement with Mr Nichols. From the calculations provided in Moore Stephens’ letter of 9 July 2001, they believed they were on track to achieve this, which is all they were expected to do. The intention of the agreement was always to achieve more than the Elmslie Scheme as, at that time, pension growth was substantial.   
CONCLUSIONS

22. There appears to be no dispute that Poseidon gave Mr Nichols an undertaking that they would place him in the same position upon retirement that he would have reasonably expected had he remained an employee of Elmslie. Mr Nichols argues, however, that Poseidon has failed to honour the undertaking given, because the amount he now receives from the Poseidon Scheme is less than he expected. He contends that the purpose of the undertaking was to provide him with a pension from the Poseidon Scheme equivalent to 1/60th of his final pensionable salary for each year of service he completed with Poseidon. He says that, as he was with Poseidon for seven years, his pension from the Poseidon Scheme should be in the region of £7,000 per annum including statutory revaluation at approximately of £1,000 at age 65, or around £4,900 per annum from age 60. 
23. The Poseidon Scheme rules have a NRA of 65, which is consistent with the Elmslie Scheme. It is correct that the Poseidon Average Adjusters (London) Limited Employee Benefits Scheme had a normal retirement age of 65, as evidenced by the members’ booklet for that scheme and the letter dated 20 January 1993. However, that scheme wound up and was replaced by the Poseidon Scheme on 30 June 1993, and under that scheme, Mr Nichols quite clearly had a normal retirement age of 60.
24. The terms of the undertaking lie in the correspondence and negotiations between Poseidon and Mr Nichols during the period immediately before he joined Poseidon in January 1993. There were just two pieces of correspondence that form a contemporary record of the negotiations between Poseidon and Mr Nichols concerning his employment with Poseidon. Specifically, the letters of 29 October and 2 November 1992, which set out that the aim was for Mr Nichols to receive benefits equal to those he could reasonably have expected to receive upon retirement from the Elmslie Scheme, had he remained an employee of Elmslie until his retirement, but using the salary he enjoyed from Poseidon. Both letters are silent on the matter of precisely at what age the undertaking should be honoured. However, when the undertaking was given, Mr Nichols joined the scheme which had a normal retirement age of 65. It would therefore be illogical if the undertaking were meant to have been at any other date than Mr Nichols’ 65th birthday, 5 August 2008, which was also the date upon which he would have been expecting to draw his Elmslie benefits. 

25. As far as the amount is concerned, the undertaking given to Mr Nichols was that he would be in the same position upon retirement that he would have reasonably expected had he remained an employee of Elmslie, but having the benefit of the salary paid to him by Poseidon. There was no specific promise to provide Mr Nichols with a pension from the Poseidon scheme calculated in the manner he suggests. The implication is that the benefits from the Elmslie Scheme and the benefits from the Poseidon Scheme should, together, be at least equal to those Mr Nichols would have enjoyed had he remained with the Elmslie Scheme.
26. The correct approach, to ascertain that he is no worse off, at age 65, than he would have been had he remained with Elmslie, would be to ascertain the pension Mr Nichols would have received on his 65th birthday had he remained an employee of Elmslie until that time. That figure should then be compared with the amount he then actually receives from the Elmslie Scheme, together with the pension he is receiving from the Poseidon Scheme and his SERPS benefits. 

27. Mr Nichols has provided me with a set of calculations that he contends proves that he will be worse off when he reaches age 65 than was intended. Mr Nichols’ calculations are flawed as the total overall pension he says he should receive (£31,476.52) is based on the deferred pension Mr Nichols believes he should be getting from the Elmslie Scheme revalued to NRA. That is incorrect. The promise was to place him in the same position upon retirement that he would have reasonably expected had he remained (my emphasis) an employee of Elmslie, but having the benefit of the salary paid to him by Poseidon. The total overall pension promised at age 65 therefore can be no more than £27,666.64 (£48,000 x 34.58333 (1/1/74 – 5/8/2008)/60).   
28. But Mr Nichols did not remain with Poseidon until his 65th birthday, or for that matter until his 60th birthday. He resigned from Poseidon on 30 June 2000, age 58. I do not see that the letters of 29 October and 2 November 1992 can reasonably be seen to convey the meaning that Poseidon would place Mr Nichols in the same position as if he had remained an employee of Elmslie until his NRA regardless of the length of time he worked for Poseidon. The letter of 29 October 2002 states “we shall arrange for your pension on retirement to be no less than that which you could reasonably expect had you remained working at William Elmslie until retirement…”. This seems to me clearly to be comparing his position at “retirement”, that being his normal retirement date. There is no mention in the letter of the benefits Mr Nichols could expect to receive if he left Poseidon’s service before his normal retirement date and became a deferred member. 
29. Norwich Union advise me that, at 30 June 2002, Mr Nichols’ deferred benefits under the Elmslie Scheme amounted to £16,687.63 per annum. Mr Nichols has calculated that the Elmslie pension should be worth approximately £24,489.02 by his 65th birthday. A difference of £3,177.62 from the total overall pension promised at age 65. In addition to this, Mr Nichols is entitled to the benefits from the Poseidon Scheme, which currently stand at £831.48 per annum and his SERPS benefits, which have been confirmed as being £1,361.36 per annum. Albeit, the final figures have not been verified, it is clear that the difference is not, as Mr Nichols suggests, approximately £7,000, but a little under a thousand pounds. Obviously, had Mr Nichols remained with Poseidon until his NRA then contributions into the Poseidon Scheme would have continued and the amount he receives from that scheme would have been higher and quite possibly even negated the difference. But that is not what happened and, as I have stated above, I can see no reason why Poseidon should be required to provide the difference. To illustrate this further, self-evidently, had Mr Nichols left Poseidon very quickly after joining, their pension obligation to him would have been considerably reduced, and Mr Nichols would have no basis for claiming that Poseidon owed him a pension as if he had stayed with them for many more years until NRA.  
30. I am satisfied that there was no specific promise to provide Mr Nichols with a certain level of benefits regardless of how long he stayed with Poseidon, and in my view Poseidon have not failed to honour the undertaking they gave to Mr Nichols. Mr Nichols did not remain with Poseidon until his normal retirement date and the circumstances envisaged within the terms of the undertaking never therefore materialised. In all the circumstances I am unable to conclude that Mr Nichols has been placed in an unreasonable position overall, given his early departure, and I do not therefore propose making any direction in the matter. 

CHARLIE GORDON

Deputy Pensions Ombudsman

22 July 2008

APPENDIX 
Rule 1 of the W M Elmslie & Son 1972 Pension and Life Assurance Fund (the Elmslie Scheme) provides,

“Normal Retiring Date” in respect of a Member means the sixty-fifth birthday of a male Member or the sixtieth birthday of a female Member.

……………… 

“Member’s Pension” means an annual pension equal to the sum of the following amounts:

(i) 1/60th of the Member’s Final Pensionable Salary for each complete year of Future Service together with 1/12th part of the Member’s Final Pensionable Salary for each complete month of Future Service over and above the number of complete years of such service.

(ii) 1/75th of the Member’s Final Pensionable Salary for each complete year of Past Service…” 

 “Scheme Widow’s Retirement Benefit” in respect of a Member means a non-assignable pension of an amount equal to 66.2/3rds per cent of the Member’s Pension accrued at his normal retirement date (or if applicable the deferred Member’s Pension granted under Rule 15(1)(i)(A) hereof on leaving service)…”
Rule 6 of the Elmslie Scheme Rules provides,

“Benefits on Early Retirement
… if with the agreement of the Employer [a member] retires from its service after the attainment of age 50 years he shall with his consent receive an immediate pension determined in accordance with Rule 15(1)(i) such pension reduced according to the Member’s age at retirement by such amount as shall be certified as reasonable by the Actuary….”
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