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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C Reilly

	Scheme
	:
	Principal Civil Service Pension Scheme (the Scheme)

	Respondent 
	:
	Civil Service Pensions (CSP)


MATTERS FOR DETERMINATION 

1. Mr Reilly submits that CSP failed to grant him permanent injury benefits under the Scheme. He refutes the CSP's decision not to award benefits on the basis of their belief that he has not suffered a permanent loss of earnings of more than 10%.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS AND SCHEME BACKGROUND 

3.
Rule 11.3 of the Regulations provides:

“Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; 

4.
Rule 11.6 provides,

“Subject to the provisions of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i) whose service is ended otherwise than at his own request or for disciplinary reasons before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends;

(ii) whose service is ended at his own request or who is discharged for disciplinary reasons ...

(iii) who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired ...

5. Rule 11.7 sets out the scale of benefits payable. There has to be an impairment to the person's earning capacity of greater than 10%, before any benefit is payable.

6. A table included in Rule 11.7 sets out "Proportion of Pensionable Pay" for "Impairment of earning capacity" against "Length of Service or Reckonable Service if Longer". Impairment was divided into four categories; 

· "Slight impairment" – more than10% impaired but not more than 25%, 

· "Impairment" – more than 25% impaired but not more than 50%, 

· "Material impairment" - more than 50% impaired but not more than 75%,

· "Total impairment" - more than 75% impaired. 

7. Rule 11.10 provides for the review of awards in the following circumstances:

“The annual allowance may be reviewed:

(i) if the beneficiary's condition attributable to his injury deteriorates and he appeals for such review; or
(ii) if any change is made in the class of benefit payable to him under the Social Security Acts, such as substitution of retirement pension for sickness benefit or invalidity pension, or cessation of a dependant's allowance; or
(iii) when re-employment ends; or
(iv) on modification of pension on account of national insurance pension; or
(v) when there comes into payment a retirement pension payable wholly or partly out of public funds; or
(vi) where the beneficiary has opted out of the scheme and there comes into payment and personal pension or state earnings-related pension to which he may be entitled in consequence of having done so.

8. Benefits provided by the Scheme are designed to bring the civil servant's income from specified sources up to a guaranteed minimum income figure. Awards may be temporary, when a person is on sick leave due to a qualifying injury, or permanent, when the civil servant leaves the Civil Service.

9. The Civil Service Management Code provides for up to six months' extension of paid sick leave where the civil servant remains on sick leave due to a qualifying injury. This is known as sick leave excusal (SLE).

10. CSP have appointed BMI Health Services (BMI) (now called Capita Health Services) as the sole provider of medical advice to administrators in all Scheme matters that require opinion.

MATERIAL FACTS

11. Mr Reilly was born on 18 July 1957.

12. Mr Reilly joined HM Revenue and Customs (HMRC) and the Scheme on 6 December 1976.

13. On 26 September 2002 Mr Reilly fell at work and broke a bone in his right foot. He immediately went on sick leave and did not return to work.

14. In March 2003 Mr Reilly asked HMRC for an extension of paid sick leave because of the injury which incurred on 26 September 2002. HMRC referred the case to BMI who confirmed that Mr Reilly’s foot injury was solely attributable to the fall in September 2002. HMRC wrote to Mr Reilly granting SLE. For the purposes of considering Mr Reilly’s application for an extension of paid sick leave BMI considered, amongst other medical evidence, two reports from Mr Reilly’s Consultant Orthopaedic Surgeon, Mr Butcher. The first report, dated 1 August 2003, states :

“Mr Reilly was seen by me for the first time on 28 March 2003. He had an injury the previous September in which he sustained an antero-lateral process fracture of the calcenum. …

At that stage he was offered surgery but declined as he wanted to continue with conservative measures.

I then saw him again on 30 May when he said that although he was still getting a lot of problems he didn’t want to undergo further surgery…

However the amount of pain he described and disability he described should not prevent him from working in a sedentary job as it is walking which causes him particular trouble.

I see no reason why he should not be able to return to the nature of the job he is already in, albeit with some minor modifications to the way he works. Obviously on the basis of his reluctance to undergo further surgery, his prognosis is such that I would expect him to continue in much the same condition as he is now and there may be a slow deterioration over a period of many years. Even with surgery I would not expect him to be symptom free….”

The second report dated 25 October 2003 states:

“I saw Mr Reilly today for the purposes of clarifying his physical disabilities and needs with regard employment. My previous report was based on his clinical notes for medical purposes rather than being specifically work related.

Mr Reilly claims that he is unable to weight bear for more than 5 or 10 minutes without severe pain and particularly in his right foot and ankle. He says he is unable to sit for more than 20 minutes without having to elevate his right foot to at least the height of the chair in which he is sitting. He says he has to elevate it for at least a period of between 1 hour and 11/2 before the pain subsides. …

OPINION

In view of Mr Reilly’s complaints of pain I would expect him to be able only to perform a sedentary job which involved sitting for more than 90% of the time and that he may well need to go to part time work where effectively he works only half shifts. He would need to be in an environment where whilst sitting he would be able to elevate his leg to at least sitting height. This may mean modification of his actual work environment, particularly if he is using a keyboard which would work on a lap rest as opposed to a desk and would need sufficient space to be able to elevate his leg away from the desk itself. In addition, he may need help with transport to and from work.

If these criteria are met I see no reason why he should not be able to work and I have advised him that he would need to try this rather than dismissing it out of hand.” 

15. On 30 January 2004 HMRC sent Mr Reilly forms to complete so they could look at his entitlement to an injury benefit allowance. Mr Reilly completed and returned the forms.

16. On 4 February 2004 Mr Reilly and his union representative met with HMRC to discuss the outcome of a workplace assessment which Mr Reilly had attended on 14 January 2004. The assessment had been carried out by a nurse from BMI. The notes of the meeting record that Mr Reilly felt the suggested adjustments to his workplace were unacceptable and he thought he would not be able to manage the pain.

17. Mr Reilly was awarded temporary injury benefits on 19 February 2004.

18. Mr Reilly applied to the Benefits Agency for an Industrial Injuries Disablement Benefit and Disability Living Allowance. Following examination by the Benefits Agency Medical Adviser, he was advised, on 14 June 2004, as follows  :

“the industrial accident on 26.09.02 has caused a loss of faculty…

you are 14% disabled from 10.7.04 to 9.4.05”

19. On 18 June 2004 Mr Reilly telephoned HMRC to ask whether he would continue to receive injury benefits if he ceased to be employed by them. HMRC responded that based on the current information it seemed unlikely that he would be eligible for a permanent award. HMRC said, however, that his medical papers were currently with BMI to consider his appeal against refusal of ill-health retirement and his enquiry would be dealt with when the papers were returned. 

20. BMI were later asked to consider Mr Reilly’s eligibility for a permanent injury benefit. BMI wrote to Mr Butcher, Mr Reilly’s Consultant Orthopaedic Surgeon, and requested an up to date report. Their letter states : 

…I have seen your reports dated 1 August and 25 October 2003. 

In order to advise appropriately, I would be grateful if you would review his medical records and provide me with a brief report. …

Please consider the following points in your report – 

· Have you seen Mr Reilly since October 2003?

· If you have seen him since October 2003, please indicate when this was and what his functional capacity was at that time.

· Are you able to provide any further information on prognosis over and above that indicated in your previous reports? If so, please provide details.

· Any other relevant information. …” 

21. HMRC dismissed Mr Reilly on 6 August 2004 on the grounds of unsatisfactory attendance.

22. Mr Butcher responded to BMI’s letter on 4 October 2004 saying that he had not seen Mr Reilly since October 2003. He also said that Mr Reilly had not contacted him to say he wished to proceed with surgery. He offered no prognosis beyond that in his previous report.

23. BMI advised HMRC on 14 October 2004 that Mr Reilly did not qualify for a permanent injury benefit on the grounds that “…the surgeon was prepared to offer surgery, but Mr Reilly has not indicated whether he wishes to accept the same or not. In the circumstances, I cannot say that Mr Reilly has a permanent condition as further treatment is available…”

24. Mr Reilly was advised by way of a letter dated 27 October 2004 that he did not qualify for a permanent injury benefit. He was also provided with a copy of BMI’s letter of 14 October 2004.

25. Mr Reilly appealed against HMRC’s decision. His letter, dated 6 November 2004, stated:

· He had a permanent disability and the question was the extent to which his injury impaired his earning capacity.

· BMI had ignored the fact that he was in receipt of Disability Living Allowance.

26. HMRC referred the case back to BMI to consider the extent to which Mr Reilly’s earnings had been impaired by the injury. 

27. Having reviewed its decision BMI  wrote to HMRC on 12 January 2005 as follows:

“…Mr Reilly was offered a number of adjustments to enable him to return to the workplace however, Mr Reilly perceived that these adjustments would be of no benefit to him. Mr Reilly was also offered surgical treatment to alleviate his chronic lower limb pain, he declined such treatment. It would therefore appear that Mr Reilly’s continuing work disability is mainly attributable to his own perception and his failure to accept workplace adjustments and surgical treatments. On the balance of probability Mr Reilly’s permanent impairment of earnings is at least 90% attributable to his perceptions and his refusal to accept support and treatment.”

28. A copy of BMI’s report was sent to Mr Reilly on 20 January 2005.

29. On 11 February 2005 Mr Reilly wrote to HMRC expressing his disappointment in the way HMRC had handled his claim. He said he disagreed with BMI’s assessment of less than 10% and pointed out that the DWP had assessed his loss of faculty at 20%. He said he had not refused to co-operate with the adjustments to his workstation but felt that the suggestions made by the BMI nurse would not help him.

30. HMRC responded on 15 February 2005 that there is no formal right of appeal against BMI’s decision, and that if Mr Reilly wished to proceed with a review of the decision, he would need to provide fresh medical evidence for BMI to consider.

31. On 31 March 2005, the Public and Commercial Services Union (PCS) wrote to HMRC on Mr Reilly’s behalf saying they thought BMI’s report of 12 January 2005 was inaccurate because HMRC did not make the adjustments to Mr Reilly’s workstation recommended by Mr Butcher, Mr Reilly’s specialist. Further, that it was untrue that Mr Reilly’s continuing disability was due to his refusal to accept surgery, as there is no guarantee that such surgery would be successful. PCS submitted a report from Anthony M Waddington, a State Registered Podiatrist, and a letter from the Benefits Agency about Mr Reilly’s claim for Industrial Injuries Disablement. Mr Waddington’s report, which is undated, concludes :

“…This situation is unlikely to improve with time due to its degenerative nature and may well require surgery to joints mentioned in the long term. …”   

32. HMRC referred the case back to BMI, who considered the following evidence:

· The undated report from A Waddington, State Registered Podiatrist

· Industrial Injuries Disablement Appeal assessment

· Reports dated 4/10/2004, 25/10/2003, 1/8/2003 and 13/3/2003, from Mr Butcher, Consultant Orthopaedic Surgeon.

· Minutes of Fit for Work meeting on 14/1/2004.

33. Having reviewed the evidence BMI responded on 22 April 2005: 

“…The PCSPS guidelines state the assessment of impairment of earning capacity relates only to the effects of the injuries sustained through the causal incident. Mr Reilly has been given an injury benefit award.

It is not possible to say the adjustments are not helpful without a proper trial. It was Mr Reilly’s opinion that he could not do his work with the adjustable footrest provided.

Mr Butcher recommended some ergonomic adjustments and advised Mr Reilly to “try this rather than dismissing it out of hand”. The main adjustments included leg elevation, a lap keyboard, 90% of work sitting down, and help with transport to and from work. There is no evidence that Mr Reilly’s employer did not offer support to help him return to work. The minutes of the Fit for Work meeting show that several suggestions were made to help Mr Reilly.

Mr Reilly was offered surgery for his problem. It is unlikely the surgeon would offer an operation with less than 50% chance of success. It is also unlikely that any operation would be offered if the chance of complications were high. Mr Reilly made a decision not to accept treatment which, on the balance of probability, would reduce his disability.

Mr Reilly’s impairment of earnings has occurred because he did not accept adjustments and reasonable treatment to reduce his disability.”  

34. Mr Reilly was advised that the assessment of his earnings capacity remained unchanged by way of a letter dated 10 May 2005.

35. On 10 May 2005, PCS, wrote to HMRC advising that Mr Reilly wanted to appeal under Stage 1 of the Internal Disputes Resolution Procedures (IDRP) against the decision not to grant him a permanent injury benefit. The letter refers HMRC to a report from a Mr Peter Cox dated 4 February 2005 submitted as part of Mr Reilly’s appeal against HMRC’s refusal to award him ill-health retirement benefits. The report states “I would have thought that in view of the present degree of discomfort surgical treatment to explore and trim the bony swelling is not likely to be beneficial and could indeed aggravate pain.”  
36. HMRC gave PCS their Stage I decision on 29 June 2005. They said they had reviewed Mr Reilly’s case and were satisfied that the correct procedures had been followed. The letter also advised Mr Reilly of his right to appeal under Stage 2 of IDRP. 

37. On 18 July 2005, Mr Reilly appealed against the Stage 1 decision of the IDRP on the grounds that:

· The Benefits Agency has assessed him at 14% therefore it cannot be the case that his earnings are impaired by less than 10%.

· Mr Waddington states that the situation is unlikely to improve due to its degenerative nature.

· HMRC did not follow the adjustments recommended by Dr Butcher.

· Medical evidence submitted in respect of his claim for ill-health retirement shows that surgery would not be beneficial.

· In considering his claim for ill health retirement BMI have stated that he is currently prevented by ill health from discharging his duties. 

38.
CSP provided Mr Reilly with their Stage 2 decision on 11 October 2005. They said it was accepted that some of BMI’s advice did muddy the waters a little. In particular the letter of 12 January 2005 referred to Mr Reilly’s perceptions causing 90% of his impairment. They stated that this was not a relevant observation and impairment assessments must only discuss the degree to which the qualifying injury impairs the member’s earning capacity. CSP also observed that Rule 11.10 allows members to ask for a review of their assessment. They said if Mr Reilly finds that the treatments and programmes provided by a pain management clinic of the sort suggested do not provide him with relief he can ask for a review of the impairment assessment. However, his appeal was unsuccessful for the following reasons: 

· A qualifying injury does not guarantee that the member will receive an injury benefit. That depends upon the medical assessment of the extent to which the injury impairs earnings. 

· Given that any award is permanent BMI will have to take into account how the injury affects the member up to age 60. BMI also consider the work the member is going to be able to undertake in that period.

· The fact that the Benefits Agency has or has not awarded Industrial Injuries Disablement Benefit is irrelevant because the criteria differ.

· CSPD have asked BMI for more information about the specialist’s recommendations in adapting Mr Reilly’s workstation. BMI have said, the specialist in August 2003 saw no reason why Mr Reilly could not return to normal working with minor modifications to his workstation.  The nurse acting in the role of occupational health adviser, suggested adaptations based on the specialist’s reports. HMRC records show that the BMI nurse spoke directly with the specialist  about the necessary reasonable adjustments. 

· Mr Reilly states that the specialist in his report dated 4 February 2005 has said that surgery would not help. CSP have seen and considered this advice and agree that the specialist does say surgery was “not likely to be beneficial and could indeed aggravate pain” He describes the injury as “painful and significant…during the initial weeks” and is “certainly likely to be the cause of the lump that remains at the outer side of the hind foot”. He was of the opinion that Mr Reilly’s condition should have largely resolved within the two to three months but this did not happen and he added that “such symptoms would be likely to respond to surgical treatment to explore and excise the bony prominence although it can never be guaranteed that surgery of this type will be entirely satisfactory”.  Therefore, the specialist seemingly suggests both that surgery would help and also that it would not. He goes on to qualify these contradictory statements by saying that he cannot explain the extent of Mr Reilly’s symptoms and recommended that Mr Reilly should receive treatment from a consultant in pain management. Taking this report into account and considering the possible improvements that a pain management clinic might assist in Mr Reilly’s condition CSPD continue to assess that his qualifying injury impairs his earning capacity by less than 10%.

SUBMISSIONS

39.
Mr Reilly submits :
39.1
Dr Collins in his report dated 12 July 2005 [considered by BMI in respect of Mr Reilly’s application for ill health retirement] states “there is in my opinion reasonable medical evidence that he is currently prevented by ill health from discharging his duties. This does not tally with the less than 10% definition. 
39.2
BMI’s letter dated 12/1/05 is incorrect when it says that “Mr Reilly’s continuing disability is mainly due to his own perceptions.” This is acknowledged by CSP in paragraph 49 of its Stage 2 IDRP response.
39.3
The employer is incorrect in suggesting that he did not fully co-operate with the workstation assessment.  BMI used his consultant surgeons report for the basis of the assessment. The report stated that he would need a work environment whilst sitting where he would be able to elevate his leg to at least sitting height and have sufficient space to elevate the leg away from his desk. Additionally he would need a lap rest. At the assessment the OHA stated that lap rests were against BMI policy and also decided that his leg should be under the desk rather than at the side. Mr Butcher said he could only return to work on a part-time basis if his criteria could be met by the employer. The criteria could not be met. He also agreed to return for a further assessment if the desk could be raised. 
39.4
BMI misled the CSP when it requested clarification of the workstation assessment. BMI said the suggested modifications did not differ significantly from those the specialist recommended. CSP should have requested BMI to demonstrate that the modifications were not different.
39.5
How despite all the evidence can less than 10% impairment of earnings be correct when the definition of less than 10% is “not appreciably affected”. All evidence points to at least the definition of “a slight impairment” which is in the 10% to 25% range. 
39.6
He has had several medical examinations over the last four years and as a result has been assessed at 14% disabled for State Incapacity Benefit.   
40.
CSP submits that when Mr Reilly’s case was reviewed under IDRP BMI was asked to review the medical evidence again. The medical adviser concluded that:

“…it was difficult to conclude anything other than Mr Reilly’s earning capacity was impaired by less than 10%. This is because the medical evidence does not show that the severity of Mr Reilly’s current symptoms is permanent to pension age…” 
“The implementation of workplace modifications was handled by [OHA]. In this situation whilst the treating clinician is likely to provide information on the general type of arrangement that is required, this would need to be interpreted “on site” by a clinician with experience of how to put any suggestions into practice. It appears that on this basis the OHA made some suggestions based on the information in Mr Butcher’s report. At a consultation with Mr Reilly the actual implementation would have been discussed further. The evidence on the file suggest that Mr Reilly dismissed the modifications as not fitting the criteria identified by his consultant. There is no evidence in the file that the OHA at that time felt that this was the case but that Mr Reilly perceived there were many barriers preventing any return to work. The contents of the file suggests to me that Mr Reilly had relatively fixed views on these issues, but I can find no evidence that the modifications suggested by the OHA were significantly different to any suggested by the specialist.”   
CONCLUSIONS

41.
Rule 11.6 provides for a member whose earning capacity is impaired because of injury to receive an annual allowance and lump sum. The benefit is to be based upon a medical assessment of the impairment of his earning capacity.
42.
CSP accept that Mr Reilly is suffering from a qualifying injury, i.e. an injury which is solely attributable to his duties. Having accepted that Mr Reilly was suffering from a qualifying injury, the next step was for CSP to assess what effect the injury had on his earning capacity. 
43.
At the time of their first consideration, on 14 October 2004, CSP had before them the advice of BMI who concluded that as further treatment was available Mr Reilly’s condition could not be considered to be permanent. This is not a factor expressly set out in Rule 11.6 but in assessing whether his injury had caused his earnings capacity to be impaired by more than 10% it does not seem to be unreasonable to take account of whether the impairment could be expected to continue: if there was no such expectation if would be difficult to conclude that the injury was having an effect on earnings capacity.
44.
Additionally, Rule 11.10 provides for a review if that condition deteriorates such that its effect upon a person's earning capacity becomes greater, but there is no power for an annual allowance to be ceased or reduced, once granted under rule 11.6(i), on the basis that that person's condition has improved. I conclude, therefore, that permanence is, by implication, an element of rule 11.6.
45.
After challenge from Mr Reilly, CSP’s medical advisers were asked to review their assessment.  At this review the medical advisers pointed out that Mr Reilly had been offered adjustments to his workstation to enable him to return to work but that Mr Reilly was of the opinion the adjustments offered would not work. The medical advisers took the view that Mr Reilly’s permanent impairment of earnings was at least 90% attributable to his perceptions and his refusal to accept support and treatment rather than to any impairment caused by the injury to his foot. The same view was taken by the medical advisers at the time of the second review of Mr Reilly’s application.  
46.
At the final review on 11 October 2005 CSP had before them the specialist’s report dated 4 February 2005. Dr Cox, in that report opined that Mr Reilly should receive treatment from a consultant in pain management.  Taking that report into account and considering the possible improvements that might result from treatment at the pain management clinic, CSP reached the conclusion that Mr Reilly’s earning capacity was impaired by less than 10%.
47.
The test as to whether the injury is causing a permanent loss of Mr Reilly’s earning capability is not dependent on what he may or may not be able to earn from his previous employer but the amount that he would be able to earn (assuming he could indeed work in some other capacity) if he were not suffering from the disability. In making such an assessment it is reasonable to bear in mind the obligation on an employer to make reasonable adjustments in order to accommodate such disability as an employee suffers from.  
48.
I agree with CSP that impairment assessments must be concerned with the degree to which the qualifying injury impairs the member’s earning capacity. In making that assessment it is not improper to take into account the extent to which earnings are also impaired by other factors. It may indeed be difficult at times to establish whether any impairment is caused by the qualifying injury or some other factor. That waters may be muddied seems to me to be a statement of fact and not necessarily an expression of criticism. Saying that at least 90% of the impairment arises from some other factor might thus be an alternative way of saying that not more than 10% of impairment is due to the qualifying injury.
49.
I am not at all persuaded that Mr Reilly’s claim that the kind of adjustments suggested by his then Employer did not go far enough. I share the view of the medical advisers that it is not the injury to his foot which is the direct cause of his present reluctance to work. 
50.
Nor does it follow that because for purposes of Incapacity Benefit his disability is assessed at 14% that also represents his loss of earnings capacity. Albeit, that the person is incapacitated is determined by way of a medical examination the Incapacity Benefit percentage (which in any event is drawn in somewhat mechanistic fashion from the answers to a series of pre-determined questions) will be taking account of Mr Reilly’s whole condition and not be limited to the extent to which an injury to the foot is preventing him from working. 
51.
I do not uphold his complaint. 

DAVID LAVERICK

Pensions Ombudsman

12 March 2007
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