Q00696


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Howes

	Scheme
	:
	ALSTOM Pension Scheme (the Scheme)

	Respondent
	:
	1. ALSTOM Pension Trust Limited, as Trustee of ALSTOM Pension Scheme (the Trustee)

2. ALSTOM Limited (Alstom)


MATTERS FOR DETERMINATION 

1. Mr Howes has complained that a delay by the Trustee in providing him with a transfer value resulted in him suffering a loss in the value of his pension benefits of approximately £14,000.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE TRUST DEED AND RULES 

3. Clause 38 of the Scheme’s Trust Deed and Rules (the Trust Deed) deals with bulk transfers from the fund and provides:

"38.1 The Trustee may subject to the approval of the Company in respect of any group of persons entitled or prospectively entitled to benefit under the Scheme (the “Transferring Members”) transfer to another Retirement Benefits Scheme (“the Receiving Scheme”) such part of the Fund as the Trustee in its discretion determines is just and equitable and the Transferring Members shall then be entitled in lieu of the rights represented by the part of the Fund to such rights under the Receiving Scheme as the Trustee considers just and equitable and as are agreed between the Trustee and the trustees of the Receiving Scheme. 

38.2 In any such case, the Trustee shall comply with the requirements of the Board of Inland Revenue and of relevant legislation.

38.3 Any agreement for such a transfer may provide for as the Trustee thinks fit provisions (including provisions for the payment out of the Fund of any benefits to any Transferring Members which would have been payable had the transfer been completed) to have effect pending the completion of the transfer and no Transferring Member shall be entitled to claim any benefit under the Scheme other than in accordance with such agreement.

38.4 For the purposes of this clause 38 “Transferring Members” may include those persons entitled to present or contingent benefits through or under Transferring Members and may include Members who have retired on pension or withdrawn from active Membership entitled to deferred benefits.

38.5 On completion of the transfer, the rights of Transferring Members under the Scheme shall be extinguished and the Trustee shall be completely discharged of all liability in respect of them under the Scheme and it shall be under no obligation to see to the application of the part of the Fund so transferred.

38.6 Where a person exercises his right to a cash equivalent under Chapter IV of Part IV of the Pension Schemes Act this clause shall not apply.”

4. Clause 39 of the Trust Deed deals with individual transfers from the fund, and includes Clause 39.4 which provides:

“This clause does not apply in respect of any transfer (whether expressed to be requested under this clause or not) which the Trustee determines falls (or may fall) within the provisions of clause 38 above.  The Trustee may withdraw any such determination at any time.”

5. Section 93A of The Pension Schemes Act 1993 (the Act) provides:

“Salary related schemes: right to statement of entitlement

(1) The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a "statement of entitlement") of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules.

………………

(2) In this section-

………………

"the guarantee date" means the date by reference to which the value of the cash equivalent is calculated, and must be-

(a) within the prescribed period beginning with the date of the application, and

(b) within the prescribed period ending with the date on which the statement of entitlement is provided to the member.”

6. Section 94 of the Act provides:

“Right to cash equivalent 

(1) Subject to the following provisions of this Chapter-

(a) a member of an occupational pension scheme other than a salary related scheme  acquires a right, when his pensionable service terminates (whether before or after 1st January 1986), to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the applicable rules; and 

(aa) a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent; 

(b) a member of a personal pension scheme acquires a right to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the rules of the scheme.”

7. Regulation 6 of The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the Regulations) provides:

“Guaranteed statements of entitlement

(1) Subject to paragraph (1A), the guarantee date in relation to a statement of entitlement such as is referred to in section 93A of the 1993 Act (salary related schemes: right to statement of entitlement) must be within a period of three months beginning with the date of the member's application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93A(1) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided that such longer period does not exceed six months beginning with the date of the member's application.

………………

(2) The guarantee date must be within the period of ten days (excluding Saturdays, Sundays, Christmas Day, New Year's Day and Good Friday) ending with the date on which the statement of entitlement is provided to the member.”

MATERIAL FACTS

8. Mr Howes was an employee of a subsidiary of ALSTOM Limited (Alstom) and a member of the ALSTOM Pension Scheme (the Scheme) when, following the sale of that subsidiary, his employment was transferred to the Faceo Group (Faceo) in January 2001 under the Transfer of Undertakings (Protection of Employment) Regulations (TUPE).  The sale and purchase agreement provided for a bulk transfer to be carried out between the Scheme and Faceo’s stakeholder scheme.  

9. Mr Howes left the Scheme and became a deferred member on 31 July 2002.  On 13 September 2002, the Pensions Partnership, which was representing Mr Howes and seven other deferred members of the Scheme who had also been part of the transfer to Faceo under TUPE and were in a similar situation to Mr Howes (the Faceo members), wrote to the Trustee requesting a quotation for transfer values for each of the Faceo members.  The Trustee replied on 3 October 2002 saying that the Faceo members were entitled to an enhanced transfer value and that details would be sent as soon as they were calculated.

10. On 24 March 2003, the provision of individual cash equivalent transfer values was suspended by the Scheme and it advised the Pension Partnership of this and also that the Scheme would be changing the way it calculated transfers.  This followed an announcement issued in February 2003, by the Occupational Pensions Regulatory Authority (Opra), which described a temporary relaxation to its policy relating to the calculation and payment of cash equivalent transfer values from some occupational pension schemes providing defined benefits.  Opra said that, in the period leading up to the introduction of proposed new regulations relating to the calculation of cash equivalent transfer values in particular circumstances, and on a strictly temporary basis, it would not sanction trustees who declined to offer cash equivalent transfer values where to do so would prejudice the interests of remaining members. 

11. Mr Howes wrote to the Trustee under stage one of the Scheme’s Internal Dispute Resolution Procedures (IDRP) on behalf of the Faceo members stating his concern with the intended change to the method of calculation.  He said that, because the Scheme had been stalling with the transfer requests, he suspected that his pension would be disadvantaged. 

12. The Trustee responded to Mr Howes on 14 April 2003 explaining that the transfer of Faceo employees out of the Scheme was covered by a special agreement which provided for the calculation of an enhanced transfer value on special terms which could give rise to a higher transfer value than the normal cash equivalent figure provided when an individual leaves the Scheme.  The Trustee said that the Scheme’s actuaries were calculating the transfer value and it would then be agreed by the purchasing Scheme’s actuary, with the calculation to be completed within two months.  The Trustee said that the Faceo transfer had been complicated by the fact that the agreement was linked to the sale agreement of another Alstom business and it had to wait for that bulk transfer of members to be calculated before the Faceo members could be processed.

13. On 18 June 2003, the Trustee advised that the Scheme’s actuaries were still in the process of calculating the transfer values and that, once they were available, the Trustee would have to approve the transfer basis.  The transfer values were presented to the Trustee on 30 June 2003 but, before approving the values, the Trustee requested additional information.

14. The Pensions Partnership wrote to the Trustee on 24 July 2003 stating that it had failed to provide the requested transfer values within the three month statutory timescale.  The Secretary to the Trustee (the Secretary) responded on 8 August 2003 and said that the transfers of the Faceo members was being treated as a bulk transfer. She said that she was looking at the terms agreed for the transfer by Alstom and Faceo and that she had also received instructions from the Trustee to put the details of the proposed transfer to them for approval before any transfer was confirmed.  The Secretary said that she could not proceed to make a recommendation to the Trustee without a clear understanding of the terms proposed in the deal by Alstom and Faceo, including any obligations on Faceo which needed to be met as part of the agreement to provide the transfer.  She also said that, if no special provision was made for a bulk transfer, then individual cash equivalent transfer values could be requested and would be dealt with under the new regulations effective 4 August 2003.

15. On 4 August 2003, Mr Howes wrote to the Trustee invoking stage two of the IDRP, again stating his concerns with the delay in being provided with a transfer value.  He also said that he considered that the Faceo members had been treated appallingly by the Scheme and that he found the situation unacceptable.

16. On 12 August 2003, the Pensions Partnership again requested individual cash equivalent transfer values from the Trustee for the Faceo members.  On 29 August 2003, the Secretary advised that the sale and purchase agreement provided for a bulk transfer to be carried out, calculated on a past service reserve basis, and that Clause 39.4 of the Trust Deed clarified that the Trustee had no obligation to pay an individual transfer where it determines a bulk transfer does or may apply. 

17. On 10 October 2003, the Secretary wrote to Mr Howes and explained that the Trustee had considered his stage two IDRP complaint at its 23 September 2003 meeting.  She said that the Trustee took the view that it did not have an obligation to provide an individual transfer to him because of Clause 39.4 of the Trust Deed.  She said that the Trustee did consider, however, whether an individual transfer could be offered immediately under certain conditions because it was aware that the bulk transfer could take some time to complete.  The Secretary also explained that the Trustee applied a reduction to individual transfers and they were paid out at the minimum funding requirement level.  In this case, she said that the Trustee decided not to permit an individual transfer; it decided to await the conclusion of the bulk transfer because it may not have been in Mr Howes’ interest to allow an individual transfer when he might have achieved a greater transfer value under the bulk transfer agreement. 

18. The Secretary wrote to Mr Howes again on 14 November 2003 and said that the Trustee had not been able to make progress on the bulk transfer and so had instructed that an individual cash equivalent transfer value be provided to him.  She said that the individual transfer would not be made under any of the terms agreed for the bulk transfer.  The Secretary recommended that Mr Howes take financial advice before making a decision on whether to accept the individual transfer when he received it.  

19. The Trustee’s Pension Administrator wrote to Mr Howes on 24 November 2003 enclosing, amongst other documents, a transfer value calculation.  His letter said that the Trustee strongly recommended that members should seek independent financial advice when considering whether or not to transfer their benefits.

20. It appears (though the position is not entirely clear) that the Pensions Partnership made a request on 16 February 2002, that the value be transferred, and a cheque for the transfer value of £68,027.73 was sent to Standard Life by the Trustee on 26 April 2004.  That amount included the additional voluntary contributions (AVCs) that Mr Howes had paid into Alstom’s Additional Benefits Scheme, and credited interest was given on those amounts up to the date of the transfer.  The transfer value, excluding AVCs, that was paid to Mr Howes was £33,344.40.

SUBMISSIONS

21. Mr Howes submits:   

21.1. As a result of the delay by the Scheme in providing his transfer value he became financially disadvantaged.  

21.2. He had received his cheque for £68,027.73 from Alstom on 26 April 2004, this was invested on 5 May 2004 in Standard Life’s Pension Property One Fund.  Had he received his transfer value when requested, he would have been able to benefit from good rates of return in the Standard Life Fund: for 2002 the return on this Fund had been 8.43% pa, and for 2003, the return had been 6.8%.  (These figures take account of annual management charges).  The Alstom transfer value remained invested with Standard Life until 1 March 2005, when he transferred it to Scottish Life.  Over the period 5 May 2004 to 1 March 2005, the fund had grown by 8.64% equivalent (says Mr Howes) to 10.37% per annum. 
22. The Trustee submits:

22.1. At the time it was the Trustee’s belief that Mr Howes would be treated as part of the bulk transfer and as such it considered that the members would transfer under that agreement and not by way of individual transfers.

22.2. After obtaining advice, the Trustee issued an individual cash equivalent transfer value to Mr Howes.  The Trustee realised that, although a clause existed in the Trust Deed regarding bulk transfers, members’ rights to cash equivalents are statutory rights and exist regardless of what the Trust Deed may say.  

22.3. At the time Mr Howes was quoted his transfer value, on 24 November 2003, the Scheme was underfunded so his transfer value (excluding AVCs) was reduced from £38,752.71 to £33,344.40.

22.4. If Mr Howes had been part of the bulk transfer exercise from Alstom to Faceo, then, as at 30 September 2004 (being the last date to which the Scheme’s Actuary has calculated transfer values for the Faceo members), the transfer value would have been £35,927.  

22.5. The bulk transfer has still not taken place.

22.6. If Mr Howe’s transfer value had been calculated in September 2002, the cash equivalent transfer value would have been £30,310.  That amount was not reduced in any way. 

CONCLUSIONS

23. Mr Howes’ complaint is against both the Trustee and Alstom, as the Principal Employer under the Scheme.  However, it is clear that it was the Trustee alone, and not Alstom, who had the discretion referred to in Clause 39.4 of the Trust Deed and the responsibility under section 93A of the Act to provide members with statements of entitlement.   Accordingly, I have seen no need to consider further the involvement of the employer in respect of the matters complained of.

24. The Trustee initially relied upon Clause 39.4 of the Trust Deed to refuse Mr Howes’ request for an individual transfer value when requested on his behalf on 13 September 2002 and again on 12 August 2003.  It did, however, provide Mr Howes with an individual transfer value on 24 November 2003, as it says it realised members’ rights to individual transfer values are statutory rights and exist regardless of what the Trust Deed says.  That is correct.  Under Regulation 6, the guarantee date has to be no more than ten days before the statement of entitlement is provided to the member and the guarantee date must be within a period of three months from the date of the member’s application; unless it shows that, for reasons beyond its control, it was unable to obtain the information required to calculate the cash equivalent by that date, in which case the statement of entitlement must be provided within six months from the member's application.  In this case, there is no question of there being reasons beyond the Trustee’s control.  As Mr Howes was not provided with a transfer value within the required time following either of the requests made to the Trustee on his behalf, I consider that amounts to maladministration by the Trustee.  

25. The question then is what injustice, if any, was suffered by Mr Howes as a result of that maladministration.  

26. Mr Howes says he was disadvantaged because of the delay in dealing with his request for a transfer value.  He has referred me to the rates of return achieved by Standard Life Property One Fund (into which his transfer value was invested when received in April 2004).  It seems more likely than not that Mr Howes would have invested the transfer value into this fund had he received it when first requested, and I have therefore sought to calculate how that sum would have increased if this had happened.  

27. Any transfer value quotation had to be provided within three months, the member then having a further three months from the guarantee date to accept the quotation.  I note that, when Mr Howes received his transfer value on 24 November 2003, it was accepted on his behalf, (by the Pensions Partnership) on 16 February 2004.  Applying those same timescales to his original request, the Trustee had three months within which to provide a transfer value quotation, that is by 13 December 2002, which would then have been accepted within two and a half months, that is, by 1 March 2003.

28. The Trustees have told me that the transfer value available at the time of Mr Howes’ first request would have been £30,310.  Mr Howes has provided me with figures showing that the rate of growth in the Standard Life Property Fund was 8.43% p.a. in 2002, 6.8% in 2003 and 10.37% in 2004.  The calculations are then as follows:

28.1. Assuming that Mr Howes had invested the transfer value in the Standard Life fund on 1 March 2003, it would have achieved a return of £1,717.50 (that is, £30,310 x 6.8% p.a. = £2,061; £2,061 ÷ 12 months = £171.75; £171.75 x 10 months = £1,717.50). 
28.2. At 1 January 2004, Mr Howes would have had £32,027.50 in his fund.  If this remained invested in the Standard Life fund until 26 April 2004 (the date he eventually received his transfer value), it would have grown to £33,134.58 (that is, £32,027.50 x 10.37% pa = £3,321.51; £3,321.51 ÷ 12 months = £276.77; £276.77 x 4 months = £1,107.08; £32,027.50 + £1,107.08 = £33,134.58).  

29. These calculations take no account of any tax payable by Mr Howes on the growth or interest added.  In fact, at 26 April 2004, Mr Howes received £33,344 from the Scheme, so that he is no worse off as a result of the delay.  
30. However, I have also considered whether the Trustee’s maladministration caused Mr Howes distress and inconvenience.  Had the Trustee provided Mr Howes with a CETV when first requested in September 2003, he would not have had the inconvenience of being forced to go through the complaints process.  As such, I consider that the Trustee should compensate Mr Howes for the inconvenience it has caused him and I make the appropriate direction below.

DIRECTION

31. Within 28 days of the date of this Determination, the Trustee shall pay £150 to Mr Howes in respect of the distress and inconvenience suffered as a consequence of its maladministration identified above.
CHARLIE GORDON

Deputy Pensions Ombudsman

15 February 2008
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