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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs B Ashton

	Scheme
	:
	Teachers' Pension Scheme

	Respondents
	:
	Department for Education and Skills (DFES) (Scheme Manager)
Liverpool Hope University College (the College) (Employer)


MATTERS FOR DETERMINATION

1. Mrs Ashton complains that her pension should not have been stopped.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3.
Schedule 1 to the Teachers’ Pensions Regulations 1997 (SI 1997 No 3001) defines retirement benefits as “construe in accordance with Regulation E2.”  Qualified for retirement benefits is defined as “construe in accordance with Regulation E3.”

4.
Regulation E2 states:

“Retirement benefits consist of (a) a retirement pension and (b) a retirement lump sum.”

Regulation E3 states:

“A person is qualified for retirement benefits if he or she has…completed a qualifying period…”

5.
Regulation E(4) states;

“(1)  Subject to regulation E33(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the cases described in this regulation.

(2)  In Case A…

(3)  In Case B…

(4)  In Case C…

(5) In Case D the person-

(a)  has attained the age of 50,

(b)  has ceased after attaining that age but before attaining the age of 60 to be in pensionable employment or excluded employment,

(c)  is not within Case C, and

(d)  has not received and is not to receive compensation under Part III of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997 (discretionary compensation for termination), and his employer has notified the Secretary of State in writing-
(i)  that his employment was terminated by reason of his redundancy or in the interests of the efficient discharge of the employer’s functions, and

(ii)  that the employer has agreed that he should become entitled to retirement benefits under this Case.”

MATERIAL FACTS

6.
On 23 June 2003 Mrs Ashton wrote to the College stating “I wish to tender my resignation…and apply for early retirement.”  On 25 June 2003 the College wrote to Mrs Ashton, agreeing to her early retirement on 31 August 2003 “on the basis of unreduced benefits.”  On 2 July 2003 Mrs Ashton signed a Teachers’ Pension Scheme application for premature retirement benefits form, which the College countersigned and sent to the scheme administrator.  Mrs Ashton’s length of service exceeded the qualifying period under Regulation E3.  The College certified on the application form that “this teacher should be awarded premature retirement benefits and his/her employment is being terminated in the efficient discharge of the employer’s functions.”  Mrs Ashton signed a declaration including the statements:

“I apply for premature retirement benefits under the Teachers’ Pensions Regulations”.

“I understand that in the event of change in my pension entitlement any overpayment of pension will have to be refunded.”

7.
On 7 August 2003 the scheme administrator wrote to Mrs Ashton, confirming that she had been awarded premature retirement benefits.  The scheme administrator commenced pension payments to Mrs Ashton on 1 September 2003.  Mrs Ashton then commenced proceedings for unfair dismissal in the Employment Tribunal.  On 26 July 2004 the Employment Tribunal found that the College had constructively dismissed Mrs Ashton.  The judgement of the Tribunal included:

51.  There was something of a dispute as to the precise mechanics of that departure but we were satisfied that there did not exist on or before 23 June any sort of binding agreement on the part of the College that Mrs Ashton would receive an immediate pension if she terminated her employment.

52.  That termination came about as a consequence of her letter dated 23 June, which makes no reference to any such arrangement.  It was only by letter dated 25 June that the College wrote to confirm that her request for early retirement had been agreed.  Her employment ended on 31 August 2003.

53.  Under Section 95 of the Employment Rights Act 1996 an employee is dismissed by his employer if he terminates the contract under which he is employed in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct.

54.  The first submission on the part of the College was that there had been no termination by Mrs Ashton herself but rather that the contract had come to an end consensually.  For the reasons set out above, we did not accept that that was the correct interpretation of the events of June 2003.  We unanimously concluded that the applicant herself had terminated her contract.  She left because she found the situation intolerable, not because she had agreed satisfactory terms of departure.
55.  It is well established that, for such a termination to be construed as a dismissal, it must come about as a consequence of a fundamental breach of contract.  Mrs Ashton contended that the College had committed a fundamental breach of the implied term within her contract that the parties will not conduct themselves in such a way as to destroy or seriously undermine the relationship of trust and confidence between them.

56.  The majority view was that such a breach had taken place and furthermore that the resignation of Mrs Ashton was a direct consequence of that breach.

60.  In short, the majority view was that the College had committed a fundamental breach of the implied term relating to trust and confidence.  It was that breach that prompted Mrs Ashton to resign.  Her position had been seriously undermined by the actions of senior management.  It followed that her resignation could be construed as a dismissal.
61.  Given the findings as to the reason for her termination, this was not a case in which it might sensibly have been suggested that that dismissal might be fair.  It follows that the majority view is that the applicant was unfairly dismissed.”

This judgment was upheld by the Employment Appeal Tribunal on 14 April 2005.  Mrs Ashton was awarded compensation totalling £55,840.

8. The University informed the DFES of the Employment Tribunal’s decision.  On 7 October 2004 the DFES instructed the scheme administrator to cease payment of Mrs Ashton’s pension and to request a refund of all payments already made to her, amounting to £34,606.70.  Mrs Ashton refused to make a repayment.

SUBMISSIONS
9.
DFES says:
9.1.
The Employment Tribunal found that Mrs Ashton was dismissed as a result of a fundamental breach of her contract by her employer.  Mrs Ashton decided to leave as a result of that breach and so it follows that her employment was not terminated in the efficient discharge of the employer’s functions.  Therefore Mrs Ashton was not entitled to premature retirement under Regulation E(4)(5).
9.2.
DFES seeks to recover the payments made on the grounds that they were paid by mistake and without statutory authority.

9.3.
The form Mrs Ashton signed contained confirmation of her understanding that she would have to refund any overpayment of pension.
10.
The College says:

10.1.
Mrs Ashton’s application to the Employment Tribunal was for unfair dismissal.  If she believed that she had been dismissed, she could not have believed that she was retiring.  If she had accepted that she was retiring, she would not have brought a claim for unfair dismissal.
10.2.
There has been a judicial finding that Mrs Ashton was dismissed.  She did not retire.  Therefore she cannot qualify for a pension under Regulation E(4)(5).

11.
Mrs Ashton says:

11.1.
Her dismissal was in the efficient discharge of her employer’s functions.  The College saved money by dismissing her.  Therefore she qualifies for premature retirement under Regulation E(4)(5).

11.2.
Much of the pension has been spent as follows:
Setting up consultancy business
£5,000

Business expenses


£8,000
Purchase of car for business

£6,600
Home improvements


£5,500

Critical illness insurance

£4,320

Total




£29,420

She honestly believed that the money was hers to spend and it would be unjust for her to be required to repay it.

11.3.
She made a valid application for a pension, she was advised in writing that it had been accepted and it is not open to DFES to subsequently revoke that acceptance.

CONCLUSIONS

12.
It does not follow that because Mrs Ashton was unfairly dismissed, or that she herself terminated the contract that such a termination was not in the interests of the efficient discharge of the employer’s functions. The termination could be in such interests even if the manner of bringing about the termination was unfair.  
13.
To be entitled to benefits under Regulation E(4)(5) the College must have notified the Secretary of State that the employment was terminated by reason either of redundancy or in the interests of the efficient disclosure of the employers functions and that the employer has agreed that she should become entitled to employment benefits under Case D.  The Employer has provided such a certificate.  There is no provision for the College or DFES subsequently to cancel that certificate or indeed for DFES to second-guess the Employer’s decision.  The consent of the Secretary of State is not a step in the procedure.  No doubt the Secretary of State could amend the Regulations to incorporate a requirement for his consent but that has not been done.
14.
I do not accept DFES’s argument that Mrs Ashton’s pension was paid to her by mistake.  Mrs Ashton met the conditions set out in Case D and the necessary documentation was completed by the College and Mrs Ashton.  The finding that Mrs Ashton was unfairly dismissed did nothing to invalidate that documentation.
15.
It follows that Mrs Ashton is entitled to a pension under Regulation E(4)(5) and DFES’s instruction to the scheme administrator to stop the pension amounted to maladministration.

DIRECTIONS

16.
To redress the maladministration identified in paragraphs 13-15, DFES shall, within 28 days of the date of this Determination, arrange for Mrs Ashton’s pension to be reinstated and the arrears of pension paid to her.

DAVID LAVERICK

Pensions Ombudsman

20 June 2007
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