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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W J Malin

	Scheme
	:
	Local Government Pension Scheme (the “Scheme”)

	Respondents 1
	:
	Carmarthenshire County Council (the “Council”)

	                      2
	:
	The Prudential Assurance Company Limited (“Prudential”)


MATTERS FOR DETERMINATION

1. Mr Malin complained of a delay in arranging a transfer of assets from Prudential to the Scheme. He said that this was maladministration and, but for the maladministration, he would have been entitled to higher additional Scheme benefits than were awarded to him. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Malin joined the Scheme on 1 August 2000. On 5 August 2000, he completed a Scheme form in which he expressed an interest in the possibility of transferring rights accrued in his previous Prudential policy into the Scheme. A note to this form stated:
“A decision to transfer must normally be made within 12 months of entering Local Government.”

4. On 26 September 2000, Mr Malin completed a form authorising the Council to approach Prudential for transfer value details. A letter of request was duly sent to Prudential on 11 October 2000, but this was overlooked by Prudential, and they did not reply.

5. In the meantime, Mr Malin was in correspondence with Prudential about his policy, and Prudential sent him an illustration of retirement benefits on 2 November 2000. Although these were money-purchase illustrations, and so no form of guarantee attached to the illustrations, it is accepted that the illustrated benefits were less than the benefits which were later offered to Mr Malin from the Scheme in lieu of the transfer value.

6. Having noticed that Prudential had not replied to its October letter, the Council sent a reminder on 6 March 2001. Prudential notified the Council of the amount of the transfer value on 26 March 2001, and apologised for overlooking the initial request. The transfer value was guaranteed only until 9 April 2001.
7. On 4 June 2001, the Council wrote to Mr Malin informing him that the transfer payment would secure 26 years’ 148 days’ Scheme service, and he was asked to return an enclosed application form if he wished to proceed. He was also informed that:

“Should the amount of the transfer value offered alter, or is not received within twelve months of entry, the amount of the service credit will change and may be more or less than the credit offered above.”

8. Mr Malin did not return his application, and the Council sent a reminder on 22 August 2001, following which he did apply. A period of correspondence followed, which is not material to the outcome of this complaint, concluding with the payment of the transfer value on 22 October 2001.

9. The notification of additional service given to Mr Malin on 4 June was incorrect for two reasons. Firstly, it was based on a transfer value figure which was guaranteed only until 9 April 2001. Secondly, and more fundamentally, the Scheme regulations had changed before this illustration was issued.

10. On 2 April 2001, The Local Government Pension Scheme (Miscellaneous) Regulations 2001 (the “2001 Regulations”) came into force. As far as is relevant to this complaint, they had the effect of reducing the additional Scheme service available in lieu of Mr Malin’s transfer value. The Regulations were made on 7 March 2001 and laid before Parliament on 12 March.

11. In answer to questions from my Office, the Council said: 
· the proposed amendments to the Scheme regulations were first circulated by means of a letter dated 28 July 2000 from the Department of the Environment, Transport and the Regions under the heading, “Draft Local Government Pension Scheme Miscellaneous Regulations 2000”;   
· there was no connection between the making of the 2001 Regulations on 7 March 2001 and the decision to issue a reminder letter to Prudential on 6 March for Mr Malin’s transfer value quotation; 

· notification that the 2001 Regulations had been made was received by the Council’s Pensions Department on 23 March 2001.

12. Mr Malin complained about the fact that the additional service credit notified to him on 4 June 2001 was not being offered. His complaint was considered under the Scheme’s Internal Dispute Resolution Procedure, and the final decision was that he should be awarded 22 years 317 days. The basis on which this award was made is, essentially, that, but for maladministration admitted by the Council, the transfer would have been completed within 12 months of Mr Malin joining the Scheme. However, in view of the fact that the transfer value quotation was received from Prudential too late for the transfer value to be paid before the 2001 Regulations came into force, those Regulations should apply to the calculation.

13. Neither Respondent made material additional submissions when invited to do so, although Prudential explained that it had replied promptly to every other letter and said that, even if it had replied promptly to the October 2000 letter, there was no evidence suggesting that the transfer would have been completed by April 2001. Prudential considered that the Council’s responsibility for the problems which had occurred was greater than its own. 
14. Mr Malin reached his normal retirement age on 22 April 2005. 

CONCLUSIONS
15. Mr Malin was aware, in August 2000, that a decision to transfer must normally be made within 12 months of joining. Despite this, and although he authorised the Council to approach Prudential on 26 September 2000, he made no enquiries with the Council about progress before receiving their letter of 4 June 2001.

16. That letter reminded Mr Malin of the 12 months’ deadline, and went on to state clearly that a transfer value received after this might be applied on less favourable terms. Despite this, he allowed the first anniversary of his joining to pass without notifying the Council of his decision. He only did so after receiving another letter from the Council asking him whether he intended to proceed.
17. The Council offers no reason for failing to issue a reminder to Prudential for Mr Malin’s transfer value quotation until 6 March 2001. I find that this delay amounts to maladministration.

18. Prudential offers no reason for overlooking to reply to the Council’s first request of 11 October 2000, which it accepts it received. I find that this also amounts to maladministration.
19. There was further maladministration by the Council:

· in taking more than two months to inform Mr Malin of the additional Scheme service which could be secured by the quoted transfer payment;
· in failing to note that the quoted transfer value had expired many weeks earlier;
· in overlooking the 2001 Regulations and basing its calculation on the actuarial factors in force before 2 April 2001.

20. However, by the time the Council wrote to Mr Malin on 4 June 2001, the real damage had already been done, because the 2001 Regulations had come into force. This additional maladministration merely compounded the unfortunate delays which had already occurred.
21. What I have to consider is whether, but for the maladministration I have identified in paragraphs 17 and 18 above, Mr Malin’s transfer of benefits would have been completed before the 2001 Regulations came into effect on 2 April 2001.

22. It took Prudential 19 days to reply to the Council’s second letter dated 6 March 2001. That was not an excessive period of time, but I note from my file that subsequent requests for updated transfer value quotations were dealt with rather more quickly. I am inclined to the view that a period of 21 days would have been reasonable for a reply to the Council’s first letter of 11 October 2000. 

23. I understand that determining additional Scheme service, once a transfer value figure is known, is a straightforward exercise, relying largely on published age-related factors. Consequently, if the Council had been informed of the transfer value on, say, 4 November 2000, it is reasonable to conclude that it should have written to Mr Malin within a further 14 days, say by 18 November 2000.

24. A reasonable period of time must also be allowed for acceptance of the offer to be processed by the Council, for the Council to request payment of the transfer value from Prudential, and for the transfer value to be paid and safely received by the Council. According to the case history, this did in fact take 12 days, although Mr Malin delivered his acceptance to the Council by hand. 
25. Consequently, it appears that, given satisfactory administration by the Council and Prudential, Mr Malin would have had approximately four months (i.e. 20 November 2000 – 15 March 2001) in which to reach his decision, in order to leave just enough time for the transaction to be completed before the 2001 Regulations came into force on 2 April 2001.

26. Despite the evidence that Mr Malin did not himself act as promptly as might have been expected even given the deadlines of which he was made aware and, indeed, that he had to be reminded before giving his decision at all, I find that it is more likely than not that he would have reached a decision within this period of time. This assumes that the Council would, at some point, have issued a reminder to him – as indeed it did in August 2001 - but before it was too late.  

27. The precise date on which Mr Malin might have given his acceptance is of course a matter for speculation, and consequently it is not necessary in the circumstances for me to seek to enquire into what the transfer value would have been if it had been quoted at other dates within his “window” of acceptance.

28. I find therefore that Mr Malin would have been awarded 26 years 148 days additional Scheme service credit, had it not been for the maladministration I have described above.  

29. I see no reason to conclude other than that responsibility for the loss of service credit should be shared equally by the Respondents. The Council’s failure to remind Prudential for almost five months was no better, or worse, than Prudential’s overlooking of the Council’s first request. I shall make a Direction that the additional cost of providing this benefit is shared equally between them. 

30. Having removed the injustice about which Mr Malin complains, it is not necessary for me to make Directions in relation to the additional maladministration by the Council described in paragraph 19 above.
DIRECTIONS
31. Within 28 days of the date of this Determination, the Council shall calculate the cost of increasing Mr Malin’s additional service credit to 26 years 148 days, and shall ask Prudential to remit half this amount to them.

32. Within 14 days of receiving the above request, Prudential shall pay the said amount to the Council.

33. The Council shall then increase Mr Malin’s pensionable service accordingly and pay him any resulting additional retirement benefits backdated to the date payment commenced or was due to commence, plus simple interest at the base rate for the time being quoted by the reference banks in respect of the periods since the payments fell due.  
CHARLIE GORDON

Deputy Pensions Ombudsman

20 March 2007
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