Q00737


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D E Platts

	Scheme
	:
	Electricity Supply Pension Scheme (ESPS)

	Respondents
	:
	

	 1. Trustees
	:
	Group Trustees of the National Grid Electricity Group (NGE Group) of the ESPS

	2. EPAL
	:
	Electricity Pensions Administration Limited, the administrators of the NGE Group of the ESPS


MATTERS FOR DETERMINATION 

1. Mr Platts complains about the following matters:

1.1. He considered that he was entitled to Guaranteed Annuity Rates (GARs) on his policy;

1.2. The Scheme’s bulletin of 18 October 2001 was misleading and, instead of receiving a 2.5% uplift with a 4% increase in guaranteed values, Mr Platts says he received only a 0.51% uplift;

1.3. The Equitable Life Assurance Society (Equitable Life), who underwrite a policy under which Mr Platts had been paying Additional Voluntary Contributions (AVCs), failed to apply a 3.5% guaranteed investment return on the policy between 1 April 2004 and 31 March 2005;

1.4. Equitable Life applied a Market Value Reduction (MVR) to the policy which Mr Platts believes should not have applied due to guaranteed terms;

1.5. EPAL failed to provide information regarding cash deposit arrangements with Norwich Union and Prudential which, Mr Platts says, limited his investment choice;

1.6. EPAL miscalculated his pension as at 31 May 2005;

1.7. The Trustees, in breach of their duty of care to Mr Platts, did not protect him from losses and did not take action to ensure that Equitable Life complied with their contractual obligations.

2. Many of the complaints Mr Platts has made under this application overlap, to a greater or lesser extent, with complaints he made under case N00496, which the Pensions Ombudsman determined on 31 January 2007, and with complaint R00151 (against Equitable Life), which is yet to be determined.  I consider that most of complaint 1.2 has been adequately covered in the Determination of case N00496 and does not need to be further considered here.  The question of the 2.5% uplift will also be considered under complaint R00151.  Complaint 1.3 will also be considered under case R00151.  I consider that complaint 1.5, as far as it concerns Norwich Union, has been adequately covered under case N00496 and, as far as it concerns Prudential, has been adequately covered under complaint Q00824, where Mr Platts accepted the conclusions reached by my investigator on 27 April 2007 and did not ask for a Determination of that complaint.  The first part of complaint 1.7 has already been considered under case N00496, and does not need to be considered further.  The second part (that the Trustees did not take action to ensure that Equitable Life complied with their contractual obligations) may, however, now be considered. 

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. During his active membership of the ESPS, Mr Platts had paid AVCs to Equitable Life, and was due to draw these benefits immediately on reaching the age of 50 in April 2005.  Mr Platts thought, from the wording of his policy, that he was entitled to GARs and EPAL asked Equitable Life to comment.  Equitable Life advised that, following the Compromise Agreement ratified on 8 February 2002, GARs no longer applied and that, in any event, to have qualified for GARs, Mr Platts would need to have begun contributing before 1 November 1988.  He had not paid his first premium, however, until 26 October 1998.

5. Mr Platts did not accept this explanation and DLA, legal advisers to EPAL and the Trustees, became involved.  DLA advised that a schedule to the AVC policy expressly amended paragraph 1.2 of the fifth schedule so as to apply GARs only in respect of those members who had benefits secured under the policy prior to 1 November 1988.  As a non-GAR member Mr Platts was entitled to a 2.5% uplift on the value of his AVCs under the terms of the Compromise Agreement.  

6. Mr Platts had also queried why only 0.51% of the promised 2.5% uplift had apparently been applied to his AVC funds.  This was a matter between Mr Platts and Equitable Life, DLA said, but Equitable Life had explained that, as part of the terms of the Compromise Agreement, approximately 0.5% of the non-GAR uplift had been applied to members’ guaranteed funds (and this would show on their benefit statements), with the remainder being applied as interim (or non-guaranteed) bonus.  

7. Mr Platts raised these points, and others, with the Trustees under the Internal Dispute Resolution (IDR) procedure, adding additional points under his stage 2 application that had not been considered under stage 1.  The Trustees agreed, however, to also consider these additional points under stage 2.  The points raised, as far as they relate to this complaint, and the answers given, were as follows:

7.1. Mr Platts said he relied on the announcements of 18 October 2001 and July 2002 as confirming that “guaranteed terms” applied.  The Trustees took this to mean that Mr Platts had understood, from the announcements, that there would be no MVR applied on withdrawal of his AVC funds from Equitable Life.  The announcement of 18 October 2001, the Trustees said, referred to the compromise arrangements then being proposed by Equitable Life.  Non-GAR members, such as Mr Platts, would receive a 2.5% uplift in exchange for giving up any right to claim compensation for possible mis-selling on the grounds that they were not informed of the GAR issue when taking out the policy.  These arrangements were subsequently agreed by policyholders and sanctioned by the Court in February 2002.  

7.2. In the October 2001 announcement, reference was made to a further uplift of 4% to reflect the bonus “lost” as a result of the House of Lords decision.  The 4% uplift, the Trustees said, would be guaranteed “on death or retirement”, but not “on surrender of the policy for any other reason”.

7.3. A number of other announcements from the Trustees in 2001 and 2002 made reference to the application of MVRs.  These announcements, the Trustees said, made clear that Equitable Life could not apply an MVR on death and normal or early retirement, but might apply an MVR in other circumstances, including transfer to another fund.

7.4. Mr Platts claimed that there had been a “careless act of omission” by the Trustees in relation to the information provided to him in connection with his retirement, contrary to the principles laid down in the case of Hedley Byrne & Co v Heller & Partners Ltd [1964].  The Trustees said that, to substantiate a claim for negligent misrepresentation (including by omission), three tests had to be satisfied – there had to be a duty of care, there had to be a breach of that duty and the member had to have suffered a loss as a consequence of the breach.  The Trustees recognised that they had a duty of care to provide members with accurate information about their benefits, but did not consider that this duty had been breached.  They had not promised that no MVR would be applied on the transfer of funds to another AVC provider – on the contrary, the Trustees had stated that an MVR would apply in these circumstances.  If there had been a breach, the Trustees said, Mr Platts had suffered no loss as a consequence of it.  The AVCs had been used to purchase additional pension under the Scheme, and no MVR had been applied.  

7.5. The Trustees could not see that there had been any “non-compliance” by Equitable Life as regards the terms of the policy.  Equitable Life was entitled, under the terms of the policy, to apply an MVR on the surrender of an individual’s fund.  The Trustees had asked Equitable Life to waive this right in this case, but Equitable Life would not do so.  As Mr Platts had used his Equitable Life AVCs to purchase additional pension under the Scheme, however, no MVR had been applied.  

7.6. Mr Platts claimed that EPAL had miscalculated his pension, resulting in a shortfall of £2.08.  The Trustees explained that this had occurred due to the method of calculation of the pension.  The first payment is calculated by taking the monthly amount (1/12 of the annual pension), dividing it by the number of days in that month and then multiplying by the number of days in that month for which the pension is to be paid.  

8. Mr Platts then submitted an application to my office and DLA replied on behalf of the Respondents.  In general, the Respondents relied on the statements  made in the stage 2 IDR decision, but DLA made the following additional points:

8.1. The Respondents denied that the 18 October 2001 announcement was misleading.  The announcement had made clear that the uplifts would affect guaranteed and non-guaranteed elements of the AVC policy differently.  The announcement was stated to be “only a very short synopsis of the full proposals” and directed members to the Equitable Life website for more detailed information.  The announcement was only intended to be a brief guide to the compromise proposals.  The Respondents understood that Mr Platts had received his 2.5% uplift, with around 0.5% being applied to guaranteed funds and the balance being applied as an interim bonus.  

8.2. Mr Platts alleged that his Equitable Life AVC fund had been increased by only 3.494%, and not the 3.5% promised, leading to a loss of £0.66.  This was, DLA said, a matter for Equitable Life, who were not a party to this complaint.  The Trustees, through EPAL as administrators, had corresponded with Equitable Life on Mr Platts’ behalf, and the discrepancy had arisen over the way in which compound interest had been calculated.  The application of the 3.5% return had also been considered under Determination N00496.

8.3. In responding to complaints 1.4 and 1.6, regarding MVRs and the alleged miscalculation of Mr Platts’ pension, DLA repeated the comments the Trustees had made in response to the stage 2 IDR application – see paragraph 7.3 – 7.5 and 7.6 respectively.    

8.4. As far as the remaining part of complaint 1.7 is concerned, DLA stated that the Respondents could not see that there had been any “non-compliance” by Equitable Life with the terms of the policy, so there was nothing which the Respondents were under a duty to enforce by litigation or otherwise.

9. In his response, Mr Platts made the following points:

9.1. According to the 18 October 2001 announcement, Equitable Life had promised to make a statement to policyholders before the actual proposals were voted upon, and Mr Platts felt he should have been advised of the content of the statement.  

9.2. He said he did not receive 2.5% non-guaranteed uplift on policy surrender, but only the 0.5% guaranteed element.  

9.3. He thought the wording of his AVC policy was ambiguous.  

9.4. It had always been his intention to liquidate all his AVCs after “A-Day”, enabling him to take 25% tax-free cash from such arrangements, but he had been compelled to draw his Equitable Life benefits early to avoid possible loss of his benefits.  Mr Platts provided a 26 page Financial Services Authority (FSA) With Profits Review booklet to support his view that the AVC contract was “unfair” by reference to the 1999 Unfair Terms in Consumer Contract Regulations (the 1999 Regulations).

9.5. EPAL had refused to confirm to Equitable Life that he intended to purchase an annuity to enable all funds to be released without MVR, although “time was of the essence”.  

10. The DLA response contained the following:

10.1. The Respondents denied any maladministration by reason of failure to provide information.  They had regularly provided information about Equitable Life’s difficulties.  The 18 October 2001 announcement had invited members to request further details about the compromise proposals, but Mr Platts had not done so.  If he had chosen to transfer before the compromise scheme had been approved he would have received no uplift.  As it was, Equitable Life had confirmed that he had received the 2.5% uplift.  The policyholder of the Equitable Life AVC contract was Electricity Pensions Trustee Limited (EPTL), the Scheme Trustee, which was not a party to this complaint.

10.2. The Respondents were not responsible for the calculation of the 2.5% uplift.  

10.3. As EPTL was a corporate trustee the 1999 Regulations did not apply to it.  

10.4. It had been open to Mr Platts to defer taking his Equitable Life AVCs until after April 2006, but he elected not to do so.  The Scheme Rules had been amended to allow the commutation of AVCs from April 2006.  The FSA booklet Mr Platts had provided was only a consultation paper, and not a definitive statement of the law, and did not suggest that the Equitable Life policy fell foul of the 1999 Regulations.  

10.5. The policy made clear that the total retirement benefit be used either for the purchase of an Equitable Life annuity or an annuity from another provider.  If his AVCs had been transferred to a deposit account an MVR would have been applied.  The respondents denied that they “refused” to point out to Equitable Life that Mr Platts intended to purchase an annuity.  

11. Mr Platts still maintained that the 2.5% policy uplift was not paid when the policy was “surrendered” on 21 July 2005, and stated that he had intended to transfer monies to the Prudential without the imposition of an MVR, so that the Trustees could secure for him a State Scheme Spreading Option annuity.  As a result he had been forced to accept an additional Scheme pension of a lower amount.  He provided a copy of the 43 page Response to the Myners Review by the Equitable Members’ Action Group to try to prove that the ESPS Trustees knew of the decline in policy values due to adverse market movements in July 2001, but failed to warn that “non-guaranteed” 2.5% Compromise Agreement bonus payments would prove an unsustainable acceptance inducement for late joiners such as himself who did not enjoy GAR benefits.  

12. Mr Platts then made reference to paragraphs 19, 109 and 112 of the Determination of case N00641, which he thought indicated that a GAR right may still exist in his own case.  The exact legal position still remained unclear and might be subject to legal challenge, which EPTL had not chosen to begin.  

13. DLA made the following further points:

13.1. The paper prepared by the Equitable Members’ Action Group expressed a view about the compromise proposals in the context of the performance of the equity markets at the time, but did not change the legally binding nature of the compromise proposals.  The complaint from Mr Platts related to the application of the 2.5% uplift.  

13.2. Although there were some similarities between this complaint and the Determination of complaint N00641, that Determination turned on its own facts, and the substance of the complaint was not upheld, awards only being made for inconvenience and delay.  The Trustees had received confirmation from Equitable Life that GARs were not applicable to Mr Platts, and paragraph 112 of that Determination had confirmed that there was no obligation on the Trustees to pursue this matter further, as this was properly a matter for EPTL as the policyholder.  The Trustees understood that EPTL was not minded to pursue such a claim.  In any event, the circumstances in which Equitable Life ceased to apply GARs for members (such as Mr Platts) who commenced payment of AVCs after 1988, were outside the scope of this complaint.  

13.3. The complaint that the Trustees had allegedly failed to secure the State Scheme Spreading Option formed a part of complaint Q00824.  

14. Following the Determination of case N00641, Mr Platts sent my office a copy of a letter EPTL had just issued to members, a letter from Lovells, a firm of solicitors, to ESPS dated 27 September 2002.  Equitable Life had wished to remove GAR rights for new entrants with effect from 1 November 1988, but had been aware that it did not have express power under the policy to do this.  EPTL had, however, agreed to this course of action, which was reflected in booklets subsequently issued.  The Lovells letter concluded by saying that it believed that concerns over contractual authority for the GAR withdrawal endorsement had now been resolved.  

15. DLA said that an announcement of 24 August 2001 stated that members such as Mr Platts were not eligible for a GAR.  The Lovells letter confirmed this, and spelt out how those GARs were removed for new joiners with effect from 1988.  The Respondents could not comment on the merits of Lovells’ arguments, but were entitled to rely on the information they had received, namely that Mr Platts was a non-GAR member.  It would be for EPTL, as the policyholder, to pursue any claim against Equitable Life that the removal of GARs was invalid.  This was not a matter for the Trustees, as paragraph 138 of the Determination of case N00461 had confirmed.  

16. Equitable Life responded to the effect that its position on the removal of GARs remained as set out in the Lovells letter and that it was not aware of correspondence raising further concerns since the date of that letter.  

17. Mr Platts continued to maintain that he was entitled to a GAR and that the removal of GARs was unlawful and in breach of contract.  

18. Neither Mr Platts, DLA nor Equitable Life had any further comments of consequence to make.

CONCLUSIONS

19. The individual complaints that I need to consider are 1.1, parts of 1.2 (to the extent that they have not been adequately covered under case N00496 or will not be covered under case R00151), 1.4, 1.6 and the second part of 1.7.

20. It has been explained to Mr Platts why GARs do not apply to his AVC policy. Equitable Life decided that GARs should not apply to AVCs where the first contribution had been made after 1 November 1988, and Mr Platts made his first contribution 10 years’ later.  It was for EPTL, as the policyholder, to challenge Equitable Life’s stance at the time, but it decided to take no action.  Neither of the Respondents were in a position to challenge Equitable Life, as the AVC policy had not been taken out in their names, so I cannot properly uphold this part of the complaint against them.

21. From the explanations given, I do not consider that the 18 October 2001 bulletin was misleading.  The question of the 2.5% uplift, which Mr Platts does not believe he has received in full, is one between him and Equitable Life, and does not concern the Respondents.  They took up the matter with Equitable Life, who have stated that Mr Platts has received the full uplift.  The question of the 2.5% uplift is one of the topics that Mr Platts has raised under complaint R00151.  

22. Equitable Life was entitled, under the terms of the policy, to apply an MVR, and the Respondents explained to Mr Platts the circumstances under which it would be applied.  Mr Platts used his Equitable Life AVCs to augment his pension under the Scheme, so did not suffer the imposition of an MVR.  I do not consider that he has suffered any injustice in this respect.  Neither do I consider that there has been any “careless act of omission” by the Trustees in relation to the information provided to Mr Platts in connection with his retirement, so the principles laid down in Hedley Byrne do not apply in this case.  Even if there was a breach by the Trustees of the duty of care (and I do not consider that there has been), Mr Platts suffered no loss as a consequence of it.  

23. It was explained to Mr Platts how his pension had been calculated, and why it was slightly less than he had anticipated it would be.  The method of calculation employed seems entirely reasonable to me and, as Mr Platts has not challenged the explanation given, I assume that he accepts it.  

24. The Trustees have explained to Mr Platts (through DLA) that, as far as they are aware, Equitable Life have complied with their contractual obligations under the policy.  In any event, EPTL is the policyholder, and it is EPTL’s duty, as policyholder, to challenge any breach of contractual obligations under the policy it might feel Equitable Life has committed.

25. I do not therefore uphold any of the individual complaints Mr Platts has made that I can properly consider in this Determination.

CHARLIE GORDON

Deputy Pensions Ombudsman

13 June 2007
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