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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M Camp

	Scheme
	:
	Tetley GB Final Salary Scheme 

	Respondent
	
	

	Trustees
	:
	The Appointed Individual Trustees of the Scheme


MATTERS FOR DETERMINATION 

1. Mr Camp says that his application for an early ill-health retirement pension from the Scheme on grounds of Severe Incapacity was wrongly refused by the Trustees.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should, therefore, be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE TRUST DEED AND THE RULES OF THE SCHEME
3. Clause 15 of Schedule D of the Trust Deed of the Scheme, under the heading of “Trustees’ decisions”, states that:

“No decision of or exercise of power (other than a power of investment) by a Trustee shall be invalidated or questioned on the grounds that he (or a director, employee or member of a corporate trustee) had a direct or personal interest in the mode or result of such decision or exercise of power.”
4. Clause 17(2) of Schedule C of the Trust Deed of the Scheme, under the heading of "Trustees’ Meetings and Decision Making”, states that:

“All business, including the exercise of any powers, duties and discretions shall be decided by a majority of votes of the Trustees present and voting.  Three (or such larger number of the Trustees may from time to time decide) Trustees present in person shall form a quorum.  In the event of an equality of votes the Chairman of the meeting shall have a casting vote.”
5. Rule 2 in Part III of the Senior Executive Members Section Rules (the “Rules”), dated 21 September 1999, under the heading of  “Retirement Benefits”, and under the sub-heading of “Ill-health Pensions”, states that:

“(a) In the event of retirement, with the consent of the Employer, before Normal Retirement Date due to Incapacity proved to the satisfaction of the Trustee, subject to Clause 1 of Schedule J to the Trust Deed, a Member will be granted a pension on such retirement calculated at 2/75ths of Final Pensionable Salary for each year and proportionately for each additional day of Pensionable Service completed at the date of actual retirement without any reduction for early payment.
(b) In the event of retirement, with the consent of the Employer, before Normal Retirement Date due to Severe Incapacity proved to the satisfaction of the Trustees, subject to Clause 1 of Schedule J to the Trust Deed, a Member will be granted a pension on such retirement calculated at 2/75ths of Final Pensionable Salary for each year and proportionately for each additional day of Pensionable Service completed plus 2/75ths of Final Pensionable Salary for each year of Service and proportionately for each additional day of Service that would have been completed after the date of actual retirement had the Member remained in Service up to Normal Retirement Date without any reduction for early payment PLUS such other pension (if any) as shall be determined by his Employer consistent with Revenue Approval.”
6.   “Incapacity” is defined in the Rules, as follows:
“…any physical or mental deterioration which, in the opinion of the Trustees, is sufficient to prevent a person from following his employment (or any other employment to which he is suited by reason of training or experience) in the foreseeable future.” 
7. “Severe Incapacity” is defined in the Rules as follows:

“…any physical or mental deterioration which, in the opinion of the Trustees, is of such serious nature as to preclude any reasonable prospect of a Member following any gainful employment whatsoever in the foreseeable future.” 
MATERIAL FACTS
8. Mr Camp joined Tetley Group Limited (Tetley) in 1987 and is a member of the Senior Executive Members Section of the Scheme.  His date of birth is 25 October 1957.  In 2003, he became seriously ill but recovered sufficiently by June 2004 to return to work more or less on a full time basis.
9. On 25 August 2004, Mr Camp wrote to Tetley applying to retire early due to severe ill health under the terms of the Scheme.  At the time, he was based in the USA.  On 4 October 2004, he sent a medical report to Tetley in support of his application from his American Primary Care Physician, Dr C, dated 29 September 2004.  In the report, Dr C stated that:

“This patient was found to have an occult tuberculosis which most likely he acquired during a business trip in 2002 for his job in India.  This infection most likely has remained dormant in his system.  Since the patient also has ankylosing spondylitis, his only course of treatment here has been immunosuppressive medications.  When the patient was started on Remicade prior to his admission to the hospital this most likely weakened his immunity allowing the tuberculosis to change from inactive form to active TB.  The patient is currently on four drugs for his tuberculosis which has been weaned down now to two drugs.  I expect that he should be finished with his medication by 03/2005 or 4/2005.  The side effects of his tuberculosis medicines include chronic nausea and weakness.  Due to the fact that it is very difficult to eradicate tuberculosis completely from a person, I have discussed the options with him and he is not able to comply with any good treatment for his ankylosing spondylitis such as other medications that will weaken his immunity.  Due to this fact, his only option is to control his pain with strong narcotics.  The side effects of the patient’s narcotic regime are fatigue, constipation, difficulty in decision making as well as slowing of his mentation.  Due to the fact that it may be risky to try immunosuppressives in the future, most likely this will be the patient’s current regimen into the ongoing future.  Ankylosing spondylitis is a progressive crippling disease without cure.  Unfortunately, Mr Camp has no chance of recovery to his previous state.  Also due to the fact that the patient is on strong narcotics it does affect his ability to drive a car and his work stamina, thus it is not conceivable for this patient to work full-time in the future.  Concerning the patient’s travel ability, he should not undertake air travel until he has finished his antituberculosis medications which I expect should be in 03/05     
So in summary, this patient has a progressive debilitating disease, ankylosing spondylitis, which is best treated with immunosuppressants.  Due to the fact that the patient now has active tuberculosis, immunosuppressants are contraindicated.  The patient now at this time and in the future will need to have his pain controlled with strong narcotics which unfortunately does affect the patients mentation, ability to decide and ability to use heavy and light machinery.

I do support the patient’s application for long-term disability in retirement due to his severe ill health.”  
10. A further report, dated 26 November 2004, was obtained by Tetley from a specialist Rheumatologist in America, Dr F, who saw Mr Camp, on 23 November 2004.  With the benefit of the sight of Mr Camp’s relevant medical records, Dr F stated that:

“Mr Camp is a 47-year-old man who has been known to be HLA B- 27 positive.  He has been diagnosed with having ankylosing spondylitis since age 21. …

…

In view of this I agree that Mr Camp is to be considered totally disabled, and I do not believe that he can adequately function with respect to his job.  I suspect that this disability will be permanent.  I do not believe that he is a candidate for future treatment with TNF inhibitors because of his severe tuberculosis empyema.  I do feel that the likelihood that he will receive adequate treatment and improvement with Sulfasalazine as well as NSAIDS is quite limited, and I believe that he will likely have persistent back, neck pain and stiffness.  In addition there is the possibility that he will continue to have episodes of extra articular manifestations of his spondylitis such as iritis.”    
11. Mr Camp’s application was considered by the Trustees at a meeting, on 22 December 2004.  The minutes state that:

“The Trustees REVIEWED in detail the medical reports of Mr Camp’s doctor and the Company appointed doctor together with the definitions contained in the Rules of the Scheme.  The Trustees considered that this case does not fall within the definition of Severe Incapacity since Mr Camp’s condition does not seem to preclude any reasonable prospect of him following any gainful employment whatsoever in the foreseeable future.  In particular the Trustees NOTED certain conclusions of the Company appointed doctor that he “does not believe he can adequately function with respect to his job” and he only “suspects that the disability will be permanent”.
Regarding next steps, the Trustees REQUESTED that AJ [one of the Individual Trustees] send a letter to the Company indicating that the Trustees do not believe this is a case of “Severe Incapacity” and asking the Company what is its view in this regard.  This letter should also make clear to the Company the strain to the Scheme of allowing early retirement in each of these three cases and should request that the Company agrees to fund the total strain in full immediately.

In addition the Trustees requested that AJ take such further advice from the Scheme’s advisers and/or the Company appointed doctor as may be necessary and report back to the Trustees with a recommendation for next steps for Mr Camp.”
12. The Chairman of the Trustees, PU, telephoned Mr Camp, on 23 December 2004, and informed him about what had taken place at the meeting.  Mr Camp says that PU had said that his role was difficult and it had been decided that the roles should be divided.  The HR Director, AJ, and another Tetley employee, would “manage the Tetley side”, and that PU would “manage the Trustees’ side”.  
13. On 4 January 2005, AJ wrote to PU in his capacity as one of the Managing Directors of Tetley, and stated that:

“At the Trustee meeting on the 22nd December we reviewed the three cases for ill health that you put before us.  Two of the three cases were approved on the grounds of severe incapacity and combined they put a further strain on the scheme of £165,000.

We have asked for clarification of a number of points with regards to Mr Camp, including whether the Company is proposing Mr Camp be granted early retirement on the grounds of ill health or severe ill health.  Please advise.  Should early retirement be granted on the grounds of ill health then the additional strain to the scheme would be £700,000 and in the case of severe ill health £1.2m.

Given that the role of the Trustees is to ensure that the interests of all members are considered we therefore request that the Company make an immediate additional contribution of £165,000 to cover the two cases already approved and should Mr Camp’s early retirement be approved then we would expect that the Company make an immediate cash contribution to cover the strain on the scheme as detailed above.”
14. Notes of a telephone conversation between AJ and Dr F, dated 18 January 2005, are as follows:

“Q. 
In how many months time do you believe that Mike will be back to where he was – ie able to return to his current job?

A. This does not seem likely.  The likelihood is quite small. Larger doses of Oxycontin speak against that.  They want to continue with the Oxycontin for additional months.  His options are limited.  The TB is curable but it sounds like to [sic] Spondilytis has got worse.  He is not a candidate to go back on the TNF inhibitor as this sort of TB is a severe complication.  TB ultimately will be under control.  But it does have the potential to be reactivated, particularly if he returned to his previous medication for his back condition.  Mike’s spondilytis has worsened over time and this has been medically proven by tests on his level of mobility.

Q. 
In how many months time do you believe that Mike will be able to take up some sort of employment?

A. 
If he had been doing some sort of physical employment then he could do a more [sedentary] type of work.  However, this would not necessarily apply to Mike since he has been doing an office based job.

Q. 
In his current condition would he be capable of doing a much lower level job?

A. 
I don’t know – it is very difficult to know.  This is a chronic condition and has co-existing conditions.  The TB was life threatening.  The recuperation is difficult to predict.  Mike’s ability to return to his job or any other job is very dependent on the level of pain and discomfort he is experiencing, his ability to concentrate and his energy levels, including how quickly he becomes fatigued.  All of these factors cannot be medically measured and only Mike can say and will know how he feels personally.”
15. On 26 January 2005, Dr C wrote to AJ, as follows:

“… I have reviewed the various definitions of incapacity and found that Mr Camp qualifies for Severe Incapacity. …

So there is no misunderstanding at your trustee meeting into which medical definition Mr Camp falls, I can confirm that he meets all the criteria of severe incapacity.  His incapacity is of such serious nature as to preclude any reasonable prospect of employment whatsoever in the foreseeable future.  Please share this information with the trustees ahead of the meeting.”
16. On 4 February 2005, Mr Camp’s consultant rheumatologist, Dr S, wrote to AJ confirming that, after having reviewed the definitions of Incapacity and Severe Incapacity, “[Mr Camp] meets all the criteria for severe incapacity”, and that:

 “Mr Camp’s incapacity is of such serious nature to preclude any reasonable prospect of any gainful employment whatsoever in the foreseeable future.”
17. By an email to AJ, dated 7 February 2005, Mr Camp stated that Dr F had seen Dr C’s letter, dated 26 January 2005 and was in agreement with Dr C’s assessment of his “severe incapacity”.
18. At a Trustees’ meeting on 9 February 2005, Mr Camp’s application was again considered.  The minutes of this meeting state that:
“The Trustees NOTED the contents of the letter sent by [AJ], on behalf of the Trustees, to the Company dated 4th January 2005.  In particular the Trustees NOTED that the letter contained a request to the Company to clarify whether the Company is proposing that Mr Camp be granted early retirement on the grounds of “Incapacity” or “Severe Incapacity”.  Although a written response to this letter has not yet been received by the Trustees, [AJ] confirmed, in her capacity as HR Director of the Company, that the Company is not intending to make any recommendation in this regard and will leave the matter to be determined by the Trustees.  …  [The Trustee’s Legal Adviser] confirmed that it is not necessary for the Company to make a recommendation, it being clear in the Trust Deed and Rules that this is a matter to be determined by the Trustees.

The Trustees NOTED the contents of the memo prepared by [the Legal Adviser] regarding the Senior Executive Members Sector [sic] Rules together with the notes of the telephone conversation with [the Legal Adviser] which took place on 24th January 2005.  The Trustees REVIEWED in detail the definitions of Incapacity and Severe Incapacity as set out in the Scheme Rules.  In relation to Severe Incapacity, [the Legal Adviser] advised that that this was a very tough definition to satisfy.  In particular [the Legal Adviser] advised that the words “…any gainful employment whatsoever…” implied an obligation to pay by way of remuneration for services but did not imply any particular level of remuneration.  Therefore if the Trustees believe that, on the evidence before them, there is at least a reasonable prospect that Mr Camp may be able to follow some kind of paid employment, whatever the level, this should preclude a finding of Severe Incapacity.

The Trustees REVIEWED the letters from [Dr C] to [AJ] dated 26th January 2005 and from [Dr S] to [AJ] dated 4th February 2005 and NOTED the conclusions reached by both doctors that Mr Camp satisfies the definition of Severe Incapacity.  The Trustees NOTED that, according to Mr Camp’s e-mail to [AJ] dated 7th February 2005, this is also the view of [Dr F].  Regarding the significance of the doctor’s views of whether Mr Camp satisfies any definition contained in the Trust Deed and Rules, [the Legal Adviser] advised that whilst it is proper for the Trustees to take account of these views, it is the duty and responsibility of the Trustees to determine themselves, having taken appropriate professional advice and having reviewed all relevant evidence, which definition (if any) is satisfied.
Regarding Mr Camp’s e-mail to [AJ] dated 7 February 2005, the Trustees REQUESTED that [AJ] confirm with [Dr F] that he is in agreement with [Dr C’s] view that Mr Camp satisfies the definition of Severe Incapacity and, more importantly, whether the notes of the telephone conversation dated 18th January 2005 were an accurate reflection of [Dr F’s] views.

The Trustees REVIEWED the notes of the telephone conversation with [Dr F] on 18th January 2005.  In particular the Trustees NOTED [Dr F’s] view that “Mike’s ability to return to his job or any other job is very dependent on the level of pain and discomfort he is experiencing, his ability to concentrate and his energy levels, including how quickly he becomes fatigued.  All of these factors cannot be medically measured and only Mike can say and will know how he feels personally”.  However, [the Legal Adviser] advised that there is clear legal authority that it is perfectly proper for the Trustees to take account of any factual evidence of Mr Camp’s activity levels in order to reach their decision.  In this regard the Trustees NOTED the following evidence of Mr Camp’s activity levels:

· Mr Camp is able to operate his computer and send e-mails. In this regard [AJ] said that she had received a number of e-mails from Mr Camp which were reasonably detailed and coherent.  By way of example, the e-mail from Mr Camp to [AJ] dated 7th February was cogently written and clearly demonstrated that Mr Camp is actively managing this process.

· [AJ] said that she had also had a number of reasonably lengthy telephone conversations with Mr Camp and that he had remained lucid and coherent throughout these calls.

· Mr Camp remains capable of driving a car, had made occasional trips to the office and has had an offsite meeting with certain employees of Tetley USA.

· Mr Camp has booked return flights for a trip to the UK in the near future and so must feel that he is capable of undertaking this trip.
Having reviewed all the evidence before them and taken account of the advice of their professional advisers, the Trustees AGREED that whilst there is significant evidence that Mr Camp’s deterioration is sufficient to prevent him from performing a role at the level of President of Tetley USA Inc, there is also significant evidence that his deterioration is not of such a serious nature as to preclude any reasonable prospect of Mr Camp following any gainful employment whatsoever in the foreseeable future.  In particular the Trustees were of the view that the evidence of Mr Camp’s activity levels demonstrate that there is at least a reasonable prospect that he would be capable of carrying out some type of paid employment, for example, lower level clerical/administrative work or home-based, part time consultancy, in the foreseeable future.

Therefore, subject to confirmation from [Dr F] that the notes of the telephone conversation on 18th January 2005 are an accurate reflection of his views, the Trustees AGREED that Mr Camp’s application for early retirement should be granted on the grounds of “Incapacity”.”
19. The Trustees have stated that AJ, acting on legal advice received, had asked Tetley to provide details of the number of emails sent by Mr Camp following his absence on sick leave in August 2004.  Although not recorded in the minutes of the meeting, AJ has confirmed that she informed the Trustees of the level.  This was as follows:

September 2004 – 34
October 2004 – 21 
November 2004 – 12
December 2004 – 14
January 2005 - 17
20. On the same day as the Trustees’ meeting, 9 February 2005, AJ sent an e-mail to Dr F setting out the notes of the telephone conversation that had taken place, on 18 January 2005, with regard to Dr F’s report, dated 26 November 2004, and asking Dr F to confirm that the notes reflected their conversation.  Dr F’s reply was that he believed the notes were consistent with his recollection of the telephone call.
21. By telephone, on 16 February 2005, PU and AJ informed Mr Camp of the decision reached by the Trustees in the meeting of 9 February 2004 to award him Incapacity benefits from the Scheme.
22. Solicitors acting on Mr Camp’s behalf appealed to the Trustees under the Scheme’s Internal Dispute Resolution Procedure (IDRP), on 10 March 2005, against the decision not to have granted Mr Camp early retirement on the grounds of Severe Incapacity.  The Trustees agreed that the appeal should pass straight to Stage 2 of IDRP and that a further meeting of the Trustees would be called as soon as possible to consider the appeal.   

23. On 28 March 2005, Dr C e-mailed Dr F, as follows:

“…his disability carrier is driving me nuts with technicalities of his disability.   I have declared him totally disabled from all forms of work due to [his] illness.  He is not able to do the physical work due to his AS and he is not able to do the mental work due to the side effects of his pain medication.  Michael[’s] efforts have been hampered by your consult on November 26, 2004.  In the last paragraph of your consult, you wrote; “In view of this I agree that Mr. Camp is to be considered totally disabled, and I do not believe that he can adequately function with respect to his job”.

Even though I felt that you were very clear in your letter, the insurance board is hung up on the “his job” statement.

I was wondering if you can [send] me an addendum clarifying what you meant. i.e. any job.”
24. Dr F responded to Dr C by email, dated 29 March 2005, and stated that he was in agreement with Dr C, and that it was his belief Mr Camp was disabled and unable to perform any job.
25. At a Trustees’ meeting, dated 5 May 2005, Mr Camp’s appeal was considered by the Trustees under Stage 2 of the Scheme’s IDRP.  The minutes of the meeting state that:
“…the Trustees NOTED the contents of the e-mail from [Dr F] to [Dr C] dated 29th March 2005, a copy of which had been attached to the letter sent by [Mr Camp’s solicitors] to the Trustees on 26th April, in which [Dr F] had expressed his belief that “Mr Camp is disabled and not able to perform any job”.

The Trustees noted that this opinion of [Dr F] was inconsistent with his previous statements on this matter, as expressed to the Trustees in the conference call on 18th January 2005.  The Trustees discussed whether in these circumstances it would assist this appeal process to ask [Dr F] for further clarification.  Whilst [Dr F’s] e-mail of 29th March 2005 was not addressed to the Trustees and was written in response to an e-mail from Mr Camp’s doctor, [Dr C], that not only seemed to be framed in such a way as to elicit a specific response from [Dr F], but was also misleading, the Trustees AGREED that it would be appropriate to revert back to [Dr F] for clarification.

The Trustees therefore AGREED to adjourn the meeting to enable a further conversation to be held with [Dr F].”
26. By an email, dated 23 May 2005, AJ asked Dr F to confirm that the notes provided in the email were an accurate description of a telephone conference conversation that had taken place that day.  The email was as follows:
“[With regard to apparent inconsistencies in Dr F’s opinions] The relevant part of 9th Feb e mail is:

Q - in his current condition would he be capable of doing a much lower level of job?

[Dr F’s] answer was

A – I don’t know – it is very difficult to know … Mike’s ability to return to his job or any other job is very dependent upon the level of pain and discomfort he is experiencing, his ability to concentrate and his energy levels, including how quickly he becomes fatigued.

The relevant part of the 29th March e mail is:

[Dr F’s] response to [Dr C] is 

It is my belief that Mr Camp is disabled and not able to perform any job.

We then advised [Dr F] of the further evidence that the Trustees considered ie, detailed e mails, detailed phone conversations and the fact that he drives and flew to the UK and back.  [Dr F] said he was not certain that this implied that Mike Camp can work.

You said a lot of symptoms are objective – he has real arthritic condition and he is on a lot of pain killers.  This will affect his ability to find gainful employment.  [Dr F] was not given the definitions in the first place.  The question of disability in the US is often job specific.

We asked if Mr Camp could do anything else – in terms of employment and [Dr F] talked about reassignment of duties and gave as an example a bus driver becoming a dispatcher.

[Dr F] said that Mr Camp was clearly incapacitated and on multiple medication and such cases in the US would be considered totally disabled and therefore non-employable.

[Dr F] acknowledged that given the definition this is difficult – this is not a terminal illness case.  As an example of what meets the definition we have granted severe incapacity in the past for terminal cases such as cancer.

[Dr F] stated that if Mike Camp was applying for a job he did not think he was hireable.  [Dr F] would be surprised if anyone would hire him.  We suggested that he might be able to be self employed doing a sales consultancy role – as this was giving advice from home.   [Dr F] said that he believed that he is not hireable in any situation.

We asked if it was reasonable for someone to come to an opposing view.  [Dr F] said people are entitled to their own opinions and could come to a different view.”

27. Dr F’s reply, dated 24 May 2005, was that:

“I believe your email does address the points raised however may need some clarification.

Mr Camp’s ability to talk on phone, email etc does not mean that he is employable.

He has objective findings of arthritis quite capable of causing significant pain and discomfort and preventing him from obtaining gainful employment.

Finally with respect to someone coming to an opposing view – I think this is true for any clinical situation – two people might come to different opinions.  However, I would emphasize that I believe that the physicians who have seen Mr Camp have come to the same conclusion.”
28. The meeting of 5 May 2005 reconvened on 25 May 2005.  The minutes of the meeting state that:
The Trustees REVIEWED the notes of the telephone conference with [Dr F] on 23rd May 2005, as set out in an e-mail exchange between AJ and [Dr F] on 23rd/24th May 2005.  The Trustees NOTED that [Dr F’s] opinion was inconsistent with the views he had expressed in the telephone conversation on 18th January 2005.  In essence his position had changed from one of uncertainty as to Mr Camp’s prognosis and future job prospects to one of much greater certainty that this is a case of Severe Incapacity.  By way of example during the conference call on 18th January 2005, [Dr F] had given the following responses to the following questions:

Q:
In how many months time do you believe that Mike will be back to where he was – i.e. able to return to his present job?
A:
This does not seem likely.  The likelihood is quite small …

Q:
In his current condition would he be capable of doing a much lower level of job?

A:
I don’t know – it is very difficult to know … Mike’s ability to return to his job or any other job is very dependent upon the level of pain and discomfort he is experiencing, his ability to concentrate and his energy levels, including how quickly he becomes fatigued.  All of these factors cannot be medically measured and only Mike can say and will know how he feels personally.
By contrast in the call on 23rd May 2005, [Dr F] seemed much more adamant about the position, stating, amongst other things, that he believed Mr Camp “is not hireable in any situation”.  The Trustees NOTED, however, that [Dr F] acknowledged that “given the definition this is difficult – this is not a terminal illness case” and also continued to acknowledge that his judgement on the amount of pain Mr Camp is feeling is subjective and that “there is no objective evidence of that”.

It was not clear to the Trustees why [Dr F’s] position should have changed given that there had apparently been no further consultation with Mr Camp.  JK [an Individual Trustee who had been present during both telephone conferences with Dr F], commented that interpretation of the Scheme definitions had been a complex process, involving detailed legal advice from the Scheme lawyer, and that he was not certain [Dr F] was familiar with these definitions.  In particular [Dr F] made a number of references to US practice, stating that “the question of disability in the US is often job specific” and that “…such cases in the US would be considered totally disabled and therefore non-employable”.

Regarding the interpretation of the Trust deed and Rules, [the Legal Adviser] advised the Trustees that the definition of Severe Incapacity is specific to this Scheme and is a tough definition to satisfy. [the Legal Adviser] quoted the case of Vandyk v Minister of Pensions and National Insurance.  In Vandyk, the appellant suffered disability but took up employment at a certain annual salary.  He needed transport assistance to get to and from work.  The costs of his transport were in excess of his salary.  It was held that he was “gainfully occupied in employment” even if his employment resulted in no commercial profit to himself.  In their context, the words “gainfully occupied” meant nothing more than something by way of remuneration should be received by the employee from his employer for the services contractually rendered under the contract of employment.

The Trustees then reviewed the other applications for early retirement on grounds of Severe Incapacity which they considered recently …
…
Mr Camp is clearly not incapacitated to the same extent as either [of the two other applicants granted Severe Incapacity].  Not only does he remain capable of attending meetings and communicating effectively whether by e-mail or by phone, he also remains capable of driving his own car and of undertaking long haul air travel.

[The Legal Adviser] reminded the Trustees it is down to the Trustees to make their own decision based on all the evidence of Mr Camp’s ability to function.  It is not simply a question of blindly following what the doctors say but of weighing all relevant evidence having considered in detail the specific interpretation which must be given to the definitions in the Scheme Rules.

The Trustees AGREED that whilst Mr Camp’s earning capacity had been seriously impaired and it seemed likely that he would not be capable of working again in his current role (or a role equivalent to it), when reviewing the medical and factual evidence as a whole, it could not be said with any degree of certainty that Mr Camp could not perform some kind of lower level, sedentary work.  In particular the Trustees felt that, despite [Dr F’s] comment that “Mr Camp’s ability to talk on phone, e-mail etc does not mean that he is employable”, the factual evidence of Mr Camp’s continued ability to function was not consistent with a conclusion that Mr Camp could not work again in any capacity.

The Trustees therefore AGREED that their original decision, namely that Mr Camp qualifies for early retirement on grounds of Incapacity under Rule 2(a) of Part III of the Senior Executive Members’ Section Rules, should still stand.”
29. The Trustees have stated that the decision not to uphold Mr Camp’s appeal under the IDRP for Severe Incapacity was reached by a majority vote.  This was as follows:

Trustee
Source of Nomination
Vote


JK
Member nominated trustee
 Incapacity


MG
Member nominated trustee
 Incapacity


AJ
Company nominated trustee (HR Director)
 Incapacity


GP
Company nominated Trustee (Pensioner)
 Incapacity


PU
Company nominated Trustee (Managing Director) 
 Severe Incapacity

RF
Company nominated Trustee (Financial Director)
 Severe Incapacity
SUBMISSIONS

30. Mr Camp’s solicitors say that the Trustees:

30.1. at the first meeting, on 22 December 2004, misdirected themselves by asking whether or not Tetley proposed to grant Mr Camp early retirement on the grounds of Incapacity or Severe Incapacity;
30.2. were unduly influenced by the cost implications for the Scheme and thus the Trustees, and/or PU and AJ, placed themselves in a clear conflict position between their duties to Mr Camp when exercising their discretion and their obligations, as senior executives, of the sponsoring employer;
30.3. gave little or no weight to the opinions of Dr C or Dr S and chose to ignore the opinion of their own doctor, Dr F, who had supported Dr C’s assessment;  

30.4. opinion of part time consultancy work was inappropriate, as gainful employment on an ongoing basis should have been the only relevant consideration;
30.5. chose to rely on a subjective opinion of AJ’s assessment of Mr Camp’s abilities and notes of a telephone conversation between AJ and Dr F;
30.6. exercised their discretion in the face of the medical evidence and the absence of any objective evidence before them, which resulted in a perverse decision.  
31. The Trustees say:

31.1. with regard to paragraph 30.1 above, the Trustees were not under any “misconception” that they required Tetley’s direction:

-
the Trustees were aware that the decision was their’s to take, in accordance with the definitions of Incapacity and Severe Incapacity in the Rules;
-
the purpose of writing to Tetley was to notify the sponsoring employer, as early as possible, of the potential strain to the Scheme and to seek its agreement to fund the total strain immediately;

-
this is one of the Trustees’ principal duties and an entirely prudent and responsible course of action to take in the interests of all of the Scheme’s members;

31.2. with regard to 30.2 above, it was entirely appropriate to record the financial implications for the Scheme if early ill-health retirement was awarded to Mr Camp on either basis, Incapacity or Severe Incapacity:
-
there was no detailed consideration or comparison of the financial implications;

-
the figures were recorded as a statement of fact;

-
it is denied that any potential conflict of interest acted on the minds of PU or AJ, or any of the other Trustees, when deciding Mr Camp’s application;
31.3. with regard to 30.3 above, the level of weight given to the views of the doctors was a matter for the Trustees to decide;
31.4. with regard to 30.4 above, it is clear from the natural and ordinary meaning of the words used in the definition of Severe Incapacity, namely, “any gainful employment whatsoever”, that this refers to any type of work, as confirmed by the case of Vandyk -v- Minister of Pensions and National Insurance [1954 All ER 723], of which the Trustees were fully aware; 
31.5. with regard to 30.5 above, the factual accounts of Mr Camp’s activity levels were one factor the Trustees weighed in the balance when reaching their decision:
-
the original opinions of both Dr C and Dr F (which were the only opinions purely addressing Mr Camp’s medical condition, as opposed to the doctor’s interpretation of the Rules) confirmed Mr Camp’s condition was very subjective in nature, since it depended on the actual effects on him of his condition and the strong narcotics he was taking; and
-
therefore, it was entirely appropriate for the Trustees to consider Mr Camp’s actual activity levels when reaching their decision; and  
31.6
with regard to paragraph 30.6 above, the Trustees acknowledge that the decision that they were required to make was a difficult one on the facts before them and this is evidenced by the time, effort and care spent by the Trustees in considering Mr Camp’s application, and the fact it was ultimately a majority decision.
32. Mr Camp’s solicitors further submitted that:
32.1
no explanation has been provided why Tetley did not make any recommendation to the Trustees for Incapacity or Severe Incapacity in Mr Camp’s case; and 

32.2
Mr Camp discussed his long term prognosis with AJ, on 6 February 2005, in advance of the Trustee meeting of 9 February 2005.  Dr F had written to him by email dated 14 December 2004 explaining his thoughts on the likely next stages of Mr Camp’s ankylosing spondylitis development and Mr Camp had explained the content of that email to AJ, specifically with reference to Dr F’s thoughts regarding the inevitable fusion of his spine.  This information does not appear to have been discussed by the Trustees at the meeting held on 9 February 2005.

33. The Trustees say that:

33.1
with regard to 32.1 above, it was the usual practice for Tetley to give its view when recommending a member for early retirement and the Trustees wanted to clarify whether this was an oversight or whether Tetley was not proposing to give a view at all; and
33.2
with regard to 32.2 above, the telephone conversation between Mr Camp and AJ is not denied and the Trustees confirm that all relevant information was transmitted to the Trustees by AJ.
34. Mr Camp’s solicitors claim that the Trustees should meet the legal costs of their assistance to Mr Camp in appealing against the Trustees’ decision not to award him Severe Incapacity and bringing his complaint to the Ombudsman, which he could not do because of his ill-health. 

CONCLUSIONS

35. Undoubtedly, the term “Severe Incapacity” within the Rules of the Scheme means a condition of more gravity than that of “Incapacity”.  Severe Incapacity is defined, as meaning:

“any physical or mental deterioration, which in the opinion of the Trustees, is of such a serious nature as to preclude any reasonable prospect of a Member following any gainful employment whatsoever in the foreseeable future.”
It is clear from Rule 2 of the Scheme and the definition above that it is for the Trustees to reach a decision whether a Member qualifies for a Severe Incapacity pension from the Scheme.  Each of the Individual Trustees has to form their own opinion of whether a Member qualifies and the final decision is subject to a majority of the Trustees’ votes, as set out in Clause 17(2) of the Trust Deed of the Scheme.

36. In reaching a decision, the Trustees must follow certain guidelines: they must interpret the rules and the relevant law correctly, take into account only relevant matters and not come to a perverse decision, i.e. one which no reasonable decision maker faced with the same evidence would come to in the same circumstances.

37. The Trustees had the benefit of legal advice about the interpretation of the Rules of the Scheme and the relevant law.  With regard to that advice and the term “gainful employment” in the definition of Severe Incapacity, I find the case Vandyk of limited assistance, focussing as it did on whether employment which produced a net loss to the employee because the costs of travel to the place of employment exceeded the remuneration amounted to “gainful” employment. 
38. Severe Incapacity requires an assessment of a Member’s condition for the “foreseeable future”.  This was established by a Court of Appeal decision in Re McClorry [Unreported], as meaning a period ending not later than a member’s normal retirement age under the scheme.  Normally such an assessment can only be carried out in the light of medical opinion.
39. The medical evidence provided by all of the medical experts was, ultimately, unequivocal in that they all stated their opinions were that Mr Camp met the Scheme’s definition of Severe Incapacity.  In particular, after being questioned by the Trustees, Dr F held to that opinion.
40. In deciding whether Mr Camp should qualify for a Severe Incapacity pension, the Trustees were required to form an opinion of whether there was any “reasonable prospect” of Mr Camp obtaining gainful employment in the foreseeable future.  For any reasonable prospect of gainful employment, Mr Camp’s health have been adequate.  Dr F, even when pressed, maintained that “if Mike Camp was applying for a job he did not think he was hireable.  [Dr F] would be surprised if anyone would hire him … [Dr F] said that he believed that he is not hireable in any situation”.

41. It seems unlikely that someone in Mr Camp’s condition, basically because he can communicate verbally and send emails, has a reasonable prospect of undertaking gainful employment despite each medical practitioner opining to the contrary.  
42. It seems to me that, whilst the Trustees maintain they exercised a reasonable discretion, they took the view that Mr Camp was capable of some communication and mobility and that in turn made him capable of gainful employment.  Although the word appears in the minutes of meetings, in effect quoting the relevant rule, notwithstanding the Trustees’ position that they undertook a detailed review, I see insufficient evidence to suggest that the Trustees took into account the word “reasonable” in considering whether there was any real likelihood of Mr Camp undertaking some form of gainful employment when considering the meaning of Severe Incapacity.   This required considering whether, on the balance of probability, given the weight of the medical opinion available and the chances of finding a prospective employer, Mr Camp had any reasonable prospect of carrying out any gainful employment.  The failure to give appropriate weight to the medical evidence and consider whether there was any “reasonable” prospect of gainful employment amounts to maladministration.  I uphold the complaint.
43. Finally, Mr Camp’s solicitors have claimed that the Trustees should meet their legal costs in representing Mr Camp.  Whether or not complainants wish to be legally represented during a scheme’s IDRP and/or when making a complaint to this office, is a matter for them to decide.  In both cases, the services are free and are intended to help complainants to avoid the distress and the high costs of litigation.  It is not my normal practice to award legal costs to complainants and, notwithstanding Mr Camp’s ill-health, I see no justifiable reason in this case to depart from that normal practice. 
DIRECTION
44. I direct that the Trustees shall, within one month of the date of this Determination, reconsider Mr Camp’s application for Severe Incapacity, taking into account my comments in paragraph 42- above.
CHARLIE GORDON

Deputy Pensions Ombudsman

1 August 2007
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