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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr X

	Fund
	:
	Albright & Wilson Pension Fund (the "Fund")

	Trustee
	:
	Rhodia Pensions Trust Limited (the "Trustees")


MATTERS FOR DETERMINATION 
1. Mr X says that the Trustees have acted improperly in ceasing to pay his ill health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES
3. Rule 7 of the Scheme,  under the heading of Ill Health Retirement, reads:-

"(a) A Member may retire from Service on immediate pension at any time on the grounds of ill-health if the same shall have been proved to the satisfaction of the Trustees whose decision shall be final. A pension will be payable to a Member who retires on grounds of ill-health in accordance with either paragraph 7(b) or 7(c) below and the Trustees shall decide in their absolute discretion which paragraph shall apply to a Member." 

"(b) If the Trustees decide that the health of the Member is such that he could reasonably be expected to seek alternative employment with any person who is not an Employer a pension will be payable to the Member as follows:…"

[“Employer” means a company within the Albright and Wilson Group and Rule 7(b)(i) sets out the formula used to calculate a pension which uses a definition of Pensionable Service set out in Rule 7(b)(ii)]

 "(b)(ii) For the purposes of this Rule 7(b)(ii) Pensionable Service will be deemed to be extended to include one half of the period of Pensionable Service which the member would have completed between the date of retirement and his Normal Pension Date."

"(c) If the Trustees decide that the health of the Member is such that he could not be reasonably expected to be employed at any time in the future, a pension will be payable to the Member as follows:…"

[Rule 7(c)(i) sets out the formula used to calculate a pension which uses a definition of Pensionable Service set out in Rule 7(c)(ii)]

"(c)(ii) For the purposes of this Rule 7(c)(ii) Pensionable service will be deemed to be extended to include three quarters of the period of Pensionable  Service which the Member would have completed between the date of retirement and his Normal Pension Date."

"(e) At any time or times during the period from the Pensioner's retirement to his Normal Pension Date, the Trustees may reduce or withdraw the pension payable to the Pensioner under this Rule if he undertakes paid employment or if he fails to produce such evidence of continued ill-health as the Trustees may in their discretion from time to time require."

MATERIAL FACTS

4. Mr X worked for Rhodia (previously Albright and Wilson) and in 1999 he applied for an ill health early retirement pension at the age of 52. Mr X applied for the pension on the grounds he was suffering from a psychiatric illness.
5. The Trustees sought medical evidence from the Company's Occupational Health physician, Dr Cathcart, in order to assess his suitability for retirement on grounds of ill-health. Dr Cathcart advised that:

"[Mr X] is unfit for all work within or outside Albright & Wilson and will remain so."
6. Mr X was awarded a pension based on 75% of Prospective Service in accordance with Rule 7(c)(ii). To qualify for this level of pension, a member must satisfy the Trustees that his health is such that he could not reasonably be expected to be employed at any time in the future.
7. On 1st April 2001, the Fund merged with the Rhodia Pension Fund.

8. In late 2004, Rhodia decided to undertake a bulk review of fund members in receipt of an ill health pension which included Mr X. Each case would be reviewed by Rhodia’s Ill Health Sub Committee (the Committee). 
9. The Committee comprised of two Company and two Member nominated Trustees.

10. The Committee reviewed medical evidence submitted by Drs Watson and Goldsmith of Medigold, who provided medical consultancy advice to the Company. 

11. Mr X’s General Practitioner (GP), Dr Sant, prepared a medical report and forwarded this directly to Dr Goldsmith.
12. Dr Sant’s report states:
“He describes a long history of anxiety and agoraphobia that he uses both alcohol and Benzodiazepines to cope with. He describes that he drinks in a chaotic and uncontrolled fashion and basically drinks as much as he can afford or has access to and takes as many Diazepam as he can get. This has been his pattern of use for at least the last seven years”.

“He has no motivation to change his behaviour and the only consultations we have with him are to try and regulate his consumption of prescription medications. He has no desire to return to work and no desire to modify his behaviour through psychological means. As such, I would say his prognosis is extremely poor”

13. Dr Watson’s report states:

"The situation has therefore become one of chronic anxiety controlled by prescription drugs and alcohol to the extent that Mr X is now physically and psychologically dependant on both. He is not totally incapacitated by his anxiety and agoraphobia, and indeed is able to drive on public roads and shop in a supermarket. By his abuse of prescription medication and alcohol and evident recalcitrance to accept psychological treatment, not only has Mr X shown a lack of motivation to help himself, his prognosis for a rehabilitation back into the workplace which in my opinion would have been likely to have been favourable in the absence of unremitting bodily abuse is now extremely unfavourable. Under the circumstances, I would question whether Mr X’s’ condition could be deemed to be a disability under the terms of the Albright & Wilson Pension Scheme and by inference in my opinion this would place in doubt Mr Xs eligibility for continuing to receive an ill-health pension from Rhodia."
14. Dr Goldsmith’s report states: 

“I have grave doubts as to whether somebody who abuses his body and his lifestyle to this excessive means should continue to receive an early ill-health retirement pension from Rhodia and I have been furnished with letters from the drugs and alcohol unit going back seven years which shows no change in his condition.
I would be grateful for guidance from you as to whether the pension scheme, as currently written, is intended to cover self-abuse. … I would question whether alcoholism of this measure, with a refusal to accept treatment, will be deemed a disability under the terms of the Scheme.”
15. The Committee first met on 15 April 2005 to discuss Mr X’s case. Dr Goldsmith was present to liaise with the Committee and answer any of the Trustees’ questions regarding the medical evidence. 

16. In consultation with Dr Goldsmith, and upon consideration of the medical evidence, the Trustees concluded that Mr X did not meet the criteria for ill health. This decision was reaffirmed at a Committee meeting held on 8 June 2005. 

17. The Trustees wrote to Mr X on 6 July 2005 advising him of this decision. The letter stated:

“Upon examination you did not demonstrate incapacity but clearly have a severe dependency on prescription medication and alcohol. We are advised that if you abstained from alcohol abuse you would be fit for work. We understand that you have received treatment for alcoholism but have not followed the recommendations given. In the circumstances the Trustees feel you no longer meet the criteria for continued payment of your ill health pension.”

18. The Trustees gave Mr X six months’ notice of the cessation of his pension payments.

19. On 17 July 2005, Mr X’s wife wrote to the Trustees on his behalf to appeal the decision. Essentially, the appeal letter states that Mr X continues to suffer from panic attacks and agoraphobia. Since her husband’s supply of Diazepam was restricted, she considers he “turned to alcohol for sanity”. The Trustees forwarded this letter to Medigold for comment.

20. Dr Goldsmith wrote to the Trustees on 8 August 2005 stating:
“…I do not believe that there has been any maladministration or incorrect opinion made and he (Mr X) has produced no medical evidence of any sort that would lead me to decide that the decision had been an unsafe one. My recommendation is to the Trustees that the appeal is denied through lack of new medical evidence”.
21. The appeal was considered at a Committee meeting held on 20 September 2005. Upon further consultation with Dr Goldsmith, the Trustees concluded that, due to lack of new evidence, the decision remained unchanged. Mr X’s ill health pension was to cease.

22. Mr X immediately appealed against this decision. His appeal letter asserted that he was now free from alcohol but still taking Valium which is a prescription drug and in his opinion cannot be abused. He stated he still suffers from panic attacks, claustrophobia and agoraphobia. In November 2005, Dr Goldsmith was again asked to review the case. 

23. Dr Goldsmith reviewed Mr X’s appeal but failed to change his initial opinion.

24. In a Committee meeting held on 13 December 2005, the Trustees confirmed their decision to stop Mr X’s pension. This was based upon the lack of new evidence submitted in Mr X’s appeals to suggest he was unfit for work. The Trustees considered that, if Mr X abstained from alcohol abuse, he would be capable of being employed. 
25. Mr X’s pension payments ceased as from 1 January 2006.  Since this time Mr X has been in receipt of an early retirement pension.
SUBMISSIONS

26. The Trustees submit:

26.1. They have an ongoing long standing relationship with Medigold for the purposes of assessing fund members’ suitability for ill health retirement and are therefore familiar with the definitions of ill health retirement etc. 

26.2. Prior to the bulk review exercise, the Trustees met with Dr Goldsmith to discuss the review. Medigold were provided with relevant member details and “took up the reins” from that point liaising with members, their GPs, Specialists etc as necessary on their behalf.

26.3. When Mr X’s case was reviewed by Medigold, they obtained information from his GP and then visited Mr X at his home.

26.4. Dr Watson’s report in essence stated that Mr X was topping up his daily valium intake with up to 40 units of alcohol per day in the form of lager. The Doctor stated that Mr X did not have any significant psychological disorder. 
26.5. The medical evidence indicted that Mr X had a severe lifestyle problem due to an addiction to alcohol and prescription medication.

26.6. When the Committee met on 15 April 2005, Dr Goldsmith was present and the Committee members were invited to ask questions and seek clarification from Dr Goldsmith in order to reach their decisions.
26.7. The Committee members concluded that Mr X did not meet the ill health criteria. 
26.8. As Mr X’s condition was not considered “ill health” under the Rules, the question of whether he qualified for a reduced ill health pension under Rule 7(b)(ii) did not apply.

26.9. The Trustees have provided Mr X with copies of all documentation they have relating to his case, including Medigold’s reports, together with copies of relevant extracts from the Trust Deed and Rules. They have also provided copies of Mr X’s correspondence to Medigold for their comment at each stage of the process. 

26.10. The Trustees’ view is that they have processed Mr X’s case strictly in accordance with the Rules.

27. Mr X submits:

27.1. He was retired from Rhodia at the request of two company doctors, Dr Bursey and Dr Cathcart and this was supported by his GP at the time, Dr Gallagher. The reasons for this were frequent panic attacks caused by anxiety and stress, particularly in new situations.

27.2. He does not trust Medigold as they have used a letter from his current GP, Dr Sant as a reason to discontinue his ill health payments. His conclusion is different to that of Dr Gallagher who is now retired.

27.3. Medigold, in their report, accept that he has “severe psychological problems”. He states that he uses Valium and alcohol as a means to control and manage his underlying problem of anxiety and panic attacks.
27.4. He suffers from depression and cannot reasonably be expected to be employed at any time in the future.

27.5. He is a long term member of Alcoholics Anonymous, but he withheld this information from Medigold for two reasons. Firstly, that they would say his being a member proves their point that he is an alcoholic and secondly, it is a private organisation that is supposed to be anonymous.

CONCLUSIONS

28. The Trustees were required by the Rules to make a decision about whether Mr X in his current condition satisfied the criteria for an ill health pension. A periodic review of members’ ill health pension entitlements is permitted under Rule 7(e) of the Scheme.

29. For the purposes of the review, the Trustees sought medical evidence from Dr Watson of Medigold and consulted with Dr Goldsmith also of Medigold at Committee review meetings. Dr Goldsmith also obtained a medical report from Mr X’s GP, Dr Sant. 
30. In Dr Goldsmith’s opinion, Mr X was not totally incapacitated by his anxiety and agoraphobia and would be capable of working if he made the effort. Dr Watson also considered that Mr X was not totally incapacitated by his anxiety and agoraphobia. He also opined that, upon examination, there was no evidence of any significant psychological disorder and that his rehabilitation back into the workplace would have been likely if not for his “unremitting bodily abuse”. 

31. Both Dr Goldsmith and Dr Watson questioned whether Mr X’s condition should be deemed “ill health” under the terms of the Scheme.

32. Upon further consultation with Dr Goldsmith at subsequent Committee review meetings, the Trustees took the view that Mr X’s condition was not one of “ill health” under the Scheme.
33. In reaching a decision, the Trustees must ask the right questions, construe the Rules correctly and only take into account relevant matters. The Trustees should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

34. The Trustees considered that any underlying condition was not such as to prevent Mr X working, and any ongoing incapacity was due to alcohol and prescription drug addiction. The Trustees did not consider that what they saw as a self-imposed condition should be classed as “ill health”. I note however that, within the Rules, there is no definition of “ill health”.
35. If the criterion for ill health is not met then it would be unnecessary to consider the alternative issues of employability in accordance with Rules 7(b) and (c). On the contrary however, consideration has been given to Mr X’s capacity for work, but it seems simply to have been assumed that alcoholism is a matter of “choice”.
36. There can be no doubt that alcohol and prescription drug abuse are health related matters and I can see no evidence that proper regard has been had to whether such addictions are not in themselves “illnesses” which might therefore properly be regarded as “ill health” matters. 
37. The issue of drug and alcohol dependency is complex, and I can appreciate that it might appear unjust to continue payment of a pension that effectively fuels a person’s addiction. And where the condition is, on the face of it at least to some extent, self-imposed. Nonetheless the Trustees must consider each ill health application appropriately and I have seen no evidence that demonstrates that the Trustees properly considered, and against what criteria, whether such conditions might themselves properly be regarded as ill health. I have also seen no evidence that the Trustees had any regard whatsoever for Mr X’s contention that he was no longer alcohol dependent.
38. Mr X’s application should be re-considered and I make a suitable direction below.

DIRECTION

39. I direct that the Trustees shall properly reconsider whether Mr X is entitled to an ill health pension under Rule 7 of the Scheme and issue a further decision within 56 days of this determination.

CHARLIE GORDON

Deputy Pensions Ombudsman
22 May 2007
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