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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr H Borthwick FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Windsor Pensions & Life Assurance Scheme (the Windsor Scheme) previously the Crown Life Group Pension Scheme (the Crown Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Crown Financial Management Limited (Crown Financial)


MATTERS FOR DETERMINATION 

1. Mr Borthwick says that, upon leaving the service of Crown Financial on 22 August 1986, he was promised a preserved pension amounting to £3,721.56 per annum. The current administrator of the Scheme does not agree that Mr Borthwick is entitled to a pension of this amount.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Borthwick was born on 22 January 1952.  
4. He was employed by Crown Financial and joined that company’s pension scheme, the Crown Scheme. In addition to being Mr Borthwick’s employer, Crown Financial also acted as trustee and manager of the Scheme. Mr Borthwick was employed by Crown Financial between 2 January 1986 and 22 August 1986. 

5. Upon leaving employment, Crown Financial gave Mr Borthwick information about the pension options available to him. The options outlined in Crown Financial’s  letter of 23 October 1986 were: 

· Option A - entitlement to a preserved pension of £3,721.56 per annum, with a spouse’s pension of £1,860.84 per annum,
· Option B - payment of a transfer value of £3,261.65, 

· Option C - opportunity to purchase a Crown Bond with the transfer value available under Option B, or

· Option D - a refund of contributions equal to £585.27. 

At the time Mr Borthwick did not make a pension election and became a deferred member of the Crown Scheme.

6. In December 1987, Mr Borthwick requested updated pension figures through his Independent Financial Adviser (IFA). On 10 December 1987, Crown Financial provided Mr Borthwick with the following figures;

· Preserved Pension - £1,409.28

· Transfer Value - £1,698.00 

· Refund - £577.22 

7. Mr Borthwick’s IFA wrote to Crown Financial on 17 December 1987 enquiring why the revised figures had reduced so significantly from the calculations provided upon leaving the Crown Scheme. Specifically, why the preserved pension had reduced from £3,721.56 to £1,409.28

8. In a letter of 8 February 1988, Crown Financial advised the IFA that the Group Pensions Actuary had been consulted and confirmed that the original quoted preserved pension of £3,721.56 was incorrect. Despite this however, Crown Financial said they were prepared to stand by the higher figure. All other options remained as quoted in the letter of 10 December 1987.

9. Mr Borthwick wrote to Crown Financial on 12 March 1988, electing for Option A, the preserved pension of £3,721.56 per annum and a spouse’s pension of £1,860.84 per annum.

10. In a letter from Crown Financial dated 21 April 1988, they confirmed Mr Borthwick’s pension election. Enclosed was a ‘Certificate of Benefits on Leaving Scheme’ which stated that the annual pension from normal retirement date would be £3,721.56 per annum. 

11. On 13 February 1998, Windsor Trustees contacted Mr Borthwick. The letter said that Crown Financial had been acquired and their business transferred to the Windsor Life Assurance Company Limited (Windsor Life) in 1995. As a result, the Crown Scheme had been wound up and its assets transferred to the Windsor Pensions & Life Assurance Scheme (Windsor Scheme). The letter also stated:
“Transfer into the Windsor Scheme has improved benefits, and although your deferred pension as at the date of leaving Crown service was fixed, it has since been improved by introducing revaluation. Your Guaranteed Minimum Pension (GMP) for having been contracted out of the State Earnings Related Pension Scheme was already subject to revaluation at 8.5% per annum for each complete tax year between leaving Crown service and retirement, but now the excess pension is subject to revaluation for the whole period of deferment in line with inflation, although not by more than 5% per annum compounded for the whole period of deferment”.

12. Following a request from Mr Borthwick on or around December 2002, Windsor Life provided him with projected pension benefits at normal retirement date. In Windsor Life’s letter of 23 December 2002 they advised:
“According to our records, your pension calculated at the date you left service was £242.92 per annum, of which £56.68 represents the GMP, and the remainder of £186.24 being the ‘Excess’. This amount has been calculated according to your salary at the time and length of your service with Crown. This amount represents the maximum benefit that would be allowed in accordance with Inland Revenue pension regulations”.

13. In this letter, Windsor Life confirmed they were aware that Mr Borthwick had documentation from Crown Financial stating a pension figure higher than outlined. Windsor Life stated that they had reviewed the documentation but that the figure had been ‘vastly overstated in error by Crown’. Windsor Life stated they would not be able to pay this amount as it would breach HM Revenue & Customs (HMRC) regulations regarding maximum approvable pension benefits. 

14. Windsor Life obtained copies of the correspondence exchanged between Mr Borthwick and Crown Financial when Mr Borthwick left service in 1986. In their letter of 13 January 2003, Windsor Life reiterated that the preserved pension figure of £3,721.56 per annum was incorrect, furthermore,

“The scheme provides a pension of 1/60 of final salary for each year of service (with a proportionate amount for each completed calendar month). You joined Crown on 2 January 1986 and left on 22 August 1986, and your salary on leaving was £25,000 per annum. Even allowing for a full year’s salary, the correct preserved pension should have been:

(£25,000 x 1/60 x 0.583) = 242.92 per annum.

This is the figure currently held in the scheme’s records.”

15. The letter went on to refer to the documentation supplied to Mr Borthwick by Crown Financial when his pension election was confirmed on 21 April 1988. Specifically, the ‘Certificate of Benefits on Leaving Scheme’ document referring to ‘Note C’ stating that the benefits remain subject to the formal Rules of the Scheme. Also, Windsor Life enclosed ‘The Second Schedule – Inland Revenue Limits’ document which set out the HMRC limits applying to benefits under the Scheme. Windsor Life referred to the preamble stating:
“Note: This Schedule sets out the maximum benefits which are permitted by the Commissioners of Inland Revenue for the purposes of Exempt Approval and to which all retirement benefits schemes are Exempt Approved are subject.”

The relevant section 3.2.1 (c) describes the maximum benefit on leaving service as follows:

“… a pension of 1/60th of Final Remuneration for each year of actual service (not exceeding 40 years) or of such greater amount as will not prejudice Revenue Approval…”

16. Windsor Life subsequently agreed to uplift the correct preserved pension of £242.92 per annum to the maximum approvable preserved pension of £313.44 per annum (£25,000 x 2/3 x 0.583/31). Further, Windsor Life also agreed to uplift the revaluation rate in respect of excess over GMP from the usual Scheme basis of Retail Price Index (RPI) capped at 5% per annum, to a guaranteed rate of 5% per annum. Allowing for future revaluation, the estimated preserved pension available to Mr Borthwick at age 65 will be £1,768.99 per annum.

SUBMISSIONS

17. Mr Borthwick submits:
17.1. Crown Financial promised, after having referred the matter back to their Group Pensions Actuary, to hold to the higher figure. 

17.2. Although Windsor Life may not be able to pay the higher amount, this is not his concern, and assumes the Windsor Scheme has alternative sources to meet their claims.

17.3. Windsor Life, upon acquiring the Crown Financial business, has an obligation to honour the pension promised.

17.4. He chose the preserved pension option as it appeared to be the right option for his circumstances and that he was being “incentivized” to keep his funds within the Crown Scheme. 

17.5. Windsor Life cannot rely on the notes within the ‘Certificate of Benefits on Leaving Scheme’, as these were received by him after his pension election was made.

17.6. It was not unreasonable for him to consider the preserved pension figure to be correct. He considers it was compensation in respect of redundancy and it was not unusual to compensate for redundancy with an enhanced pension arrangement.
18. Windsor Life submit:
18.1. They agree that they inherited the Crown Scheme’s assets and liabilities as successor.

18.2. Mr Borthwick’s pension is subject to the HMRC statutory maximum that applied in 1986 when he left the Crown Scheme. They could not therefore provide benefits greater than £313.44 per annum.

18.3. The benefits remain subject to the formal Rules of the Scheme as outlined within the notes on the ‘Certificate of Benefits on Leaving Scheme’. If there is any discrepancy between the Rules and the Certificate, the Rules will prevail.

18.4. Mr Borthwick was only employed by Crown Financial for a short time (2 January to 22 August 1986). His annual salary was £25,000. A pension at a rate of £3,721 is disproportionate to the time in service and a pension paid at this level would be inequitable to other Scheme members.

18.5. They have agreed to increase the preserved pension from £242.92 per annum to the then HMRC maximum of £313.44 per annum. The revaluation rate was also increased in respect of excess over GMP (5% per annum guaranteed). 

18.6. The total pension available to Mr Borthwick at age 65 will be £1,768.99 which is considered to represent a reasonable settlement.

CONCLUSIONS
19. Essentially, Mr Borthwick’s case is that Crown Financial entered into an enforceable agreement with him about the benefits that he would receive upon retirement.  As Crown Financial’s successor, Mr Borthwick considers Windsor Life should honour this agreement. Windsor Life do not dispute that, as successor, they have inherited Crown Financial’s assets and liabilities.
20. The essential elements of an enforceable contract are offer and acceptance, consideration and an intention to create legal relations.  All of those elements were present.

21. Crown Financial provided the preserved pension figure in their letter dated 23 October 1986. This figure was acknowledged as incorrect on 8 February 1988, but nonetheless Crown Financial agreed to hold to the higher figure. Mr Borthwick confirmed his acceptance of the preserved pension offer in his letter dated 12 March 1988.  That arrangement has all the elements necessary to form a binding contract. In consideration of the offer to stand by the higher figure, Mr Borthwick opted to leave his funds within the Crown Scheme. Crown Financial’s letters dated 23 October 1986, 8 February 1988 and 21 April 1988 clearly indicate that they intended to be bound by the agreement with Mr Borthwick.  I find that exchange of correspondence constituted a binding agreement.  

22. Crown Financial, and subsequently Windsor Life, acted in three separate capacities: that of employer, scheme manager and trustee. Mr Borthwick had expected to receive, from his 65th birthday on 21 January 2017, a pension of £3,721.56 per annum. I consider that he has a contractual entitlement to receive that pension from Windsor Life. It is a matter for Windsor Life to decide how this can best be achieved in light of HMRC limits. The taxation treatment of such payment in Mr Borthwick’s hands is a matter between him and HMRC.
DIRECTIONS

23. Within 28 days of the date of this determination, Windsor Life shall put in place arrangements to ensure that Mr Borthwick will receive a pension on retirement to reflect the original agreement reached between him and Crown Financial as outlined in paragraphs 7, 8 & 9.
CHARLIE GORDON 

Deputy Pensions Ombudsman

7 November 2006
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