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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P Keveney

	Scheme
	:
	TRW Pension Scheme

	Respondents
	:
	TRW Stephenson (the Employer)

Trustees of the TRW Pension Scheme (the Trustees)


MATTERS FOR DETERMINATION 

1. The Applicant claims that the Respondents wrongly denied him early retirement on ill-health grounds.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. Rule 9(2) provides that the Trustees may award a member an immediate ill-health pension on grounds of incapacity. “Incapacity” is defined as “‘ill-health’ which in the opinion of the Trustees is sufficient to prevent a member from following his normal occupation or impair permanently and seriously his earning ability”. ‘Ill health’ is defined as “such partial or total incapacity arising out of accident or mental or physical disability or impairment as the trustees shall determine.”

MATERIAL FACTS

4. The Applicant joined TRW in February 1998 as a quality control technician working in the “Gauge Room”. He joined the Scheme on 1 April 2001. On 30 November 2002, he slipped on oil at work and sustained a “jerking injury” to his back. The Applicant is now classed as 15% disabled for the purposes of State Invalidity Benefit.

5. He returned to light duties on 17 January 2003 but was sent home subsequently. He attempted to return to work on 5 April 2003. On 14 May, he was moved into a different role as a Manufacturing Technician (on the “Autolines”). However, he was advised that, pending a full medical assessment, he should commence a period of authorised absence, and that began on 20 July
6. The Applicant has said that the Employer’s Human Resources Manager was responsible for transferring him to the more physically exacting role of Manufacturing Technician and that she disliked him because he had taken legal action against TRW in respect of his accident at work. The Applicant has said that, when he found it physically impossible to continue in that role, because he was unable to perform 70% of the job, the Human Resources Manager told him he would be sacked for “incapability” if he refused to continue in the job. 

7. TRW have said that the Applicant was selected for the post on the basis of his “skill level” and for no other reason. The selection was made by the Supervisor and confirmed by the Quality Manager. It was not the decision of the Human Resources Manager. TRW maintain that, at the time, the Applicant was happy to do the new job and remarked that he “would have volunteered if he hadn’t been selected”.
8. On 18 June 2003, the Applicant’s General Practitioner, (the GP), wrote to TRW’s Site Medical Officer (the SMO), that, on the basis of an MRI scan, it was clear that the Applicant had “extensive lumbar spinal degenerative disc disease and I do not believe that this man should be employed in the capacity where bending, lifting and other manual and other physical tasks are required”. He suggested that the possibility of retraining for work in a sedentary occupation be considered. In a report dated 26 August 2003, the SMO took the view that the Applicant was capable of carrying out the duties of his employment.

9. The Applicant applied for early retirement on ill-health grounds on 18 July 2003. On 11 September 2003, the Trustees’ Independent Medical Adviser, Director of Occupational Medicine at BMI Health Services, (the Medical Adviser), reported that, having considered the evidence of the GP, the SMO and an independent physician (the Independent Physician), he concluded that, whilst the Applicant had a permanent medical condition, “it would appear premature to suggest that this permanently prevents him from carrying out any paid employment…it would also appear premature to suggest that he is unable to carry out any job within the normal range of his TRW employment”.

10. On 15 January 2004, the Applicant attended a medical examination with a consultant occupational physician (the Occupational Physician). In his report to the Medical Adviser, the Occupational Physician said that, in his latter role as a Manufacturing Technician, the Applicant had had to stand for the whole of his shift whereas he could work at his own pace, standing or sitting, as a Quality Technician. He concluded that the Applicant would be able to handle alternative duties which did not involve a heavy manual role.

11. The Independent Physician submitted a report to the Medical Adviser on 26 January 2004. It concluded that the Applicant’s disability was permanent. She wrote: “He suffers from a problem with his back which is likely to be permanent but the severity of which should improve sufficiently to allow a reasonable working life.” The Medical Adviser concluded, on the basis of this report, that the Applicant was fit to return to his previous work as a Quality Technician but not to the new role of Manufacturing Technician: “he is fit for a wide range of alternative duties”. He remained to be persuaded “even on the balance of probabilities that he cannot return to any job within the normal range of his TRW employment unless it is confirmed that this requires a significant manual handling element.” On the basis of the SMO’s conclusion, the Applicant’s application for ill-health retirement was refused.

12. In a covering letter to his report, the Medical Adviser said that neither the Occupational Physician nor the Applicant could understand why he had been given more physically demanding duties after injuring his back and after his employers had been advised of his problems. “The issue here for the Trustee is that there does appear to be a potential cost to the Pension Scheme as a result of the employers failing to take advice from their occupational health advisors.”

13. The Applicant has said that, when he told the Independent Physician that he was physically incapable of doing the new job, she advised him to apply for ill-health early retirement.

14. On 5 February 2004, the Scheme Secretary wrote to the Applicant that his application for ill-health early retirement did not “indicate that your disability would permanently prevent you from carrying out work within the normal range appropriate to your TRW job.” On 18 February, the Applicant wrote to the Pensions Administration Manager that he was unable to perform work within the normal range of his TRW employment. On 24 February, the Medical Adviser wrote to the Pensions Administration Manager that it appeared that the Employer was “trying to provide aids and adjustments as part of a rehabilitation plan advised by the Occupational Health Provider. I find this somewhat confusing”. He asked for clarification of the Applicant’s “current employment status, his ‘normal range of TRW employment’, the element of manual handling required for the same and details of the rehabilitation plan being considered.” He said his advice would remain the same until he received that information.

15. After receiving and reviewing the information, the Medical Adviser reported on 1 March 2004 that he remained of the same view. He recorded that the Applicant was not required to lift weights in excess of 10 kilograms. On 9 March 2004, the Human Resources Manager wrote to the Applicant that the Company was willing to make adjustments to his role on Autolines to enable him to return to work and outlined a rehabilitation programme following an occupational health review. However, the Applicant did not accept this offer and left the employment of TRW in April 2004 by mutual consent, having been assured that his decision to leave would not affect his application for early retirement on ill-health grounds.

16. On 7 April, the Trustees wrote to the Applicant that they had rejected his “appeal”. In reply the Applicant wrote complaining that, while his GP’s advice was not to return to work yet, he was unable to obtain early retirement on ill health grounds.

17. On 10 May 2004, the GP certified that the Applicant was “unfit to continue performing the work that he was designated to do at TRW.” On the same day, the Medical Adviser wrote that, in the absence of any significant new information, he did not wish to alter his advice. However, he did suggest that “the Trustee may wish to have written confirmation from the employing department that (the Applicant’s) ‘normal range of work does not require significant manual handling and that the aids and adjustments identified by the local occupational health provider are deemed reasonable.”

18. On 4 June 2004, the Secretary to the Trustees delivered its response to the Applicant’s Stage 1 appeal under the Employer’s Internal Dispute Resolution Procedure (IDRP). He said that the Trustee Board upheld the decision of the Medical Adviser and added, “The medical evidence received by the Trustee indicates that whilst you have a permanent medical condition, it is not believed to prevent you from carrying out a job within your normal range of TRW employment, nor is it believed that your earning ability is substantially and permanently reduced.”

19. On 30 July 2004, the Medical Adviser wrote to the Trustees that, in the absence of evidence that the aids and adjustments introduced to allow the Applicant to remain in a work environment “failed to alleviate his symptoms and signs”, he could not support an argument that his condition prevented him from carrying out his job.

20. On 9 September 2004, the Human Resources Manager wrote to the Applicant that the only post available to him was on the Autolines backed by a rehabilitation programme. She noted that the Applicant had rejected this offer and recorded that she had forwarded the Applicant’s application for ill-health retirement to TRW Benefit Administration (UK).

21. On 5 October 2004, the Trustee Board decided to refer the Applicant’s case to its legal advisers. On the basis of the advice it received, the Trustee Board sought clarification from the Employer and from BMI Health Services of certain points relating to the Applicant’s case. On 28 October 2004, the Medical Adviser told the Pensions Administration Manager that, in view of the conflicting evidence, a face-to-face consultation was necessary.

22. The Human Resources Manager submitted a report on the Applicant’s work environment, but this contained no assessment of his ability to work as a Manufacturing Technician on the Autolines. The Applicant was invited to attend a medical examination but he declined. The Medical Adviser was then asked to review the medical evidence and he submitted his report on or about 16 May 2005 and effectively restated the position he had held consistently. However, he noted that at no stage had he personally examined the Applicant.

23. The Applicant invoked Stage 2 of the IDRP. The Stage 2 decision dated 12 July 2005 read:

“the Trustee of the scheme has now considered your dispute at the final stage of the internal dispute resolution procedure. The Trustee has decided to reject your complaint and confirmed the decision of the first stage decision maker, that your application for ill-health retirement be rejected.

Whilst you suffer from a disability, the medical evidence provided by the Trustee does not indicate that it renders you permanently unable to carry out any paid employment, or permanently unable to carry out your normal occupation, nor does it seriously and permanently impair your earning ability.

Therefore, in accordance with Rule 9(2) of the Pension Scheme the Trustee does not deem that an ill-health early retirement pension is payable to you.”

SUBMISSIONS

The Respondents

24. The Respondents submit:
24.1 Contrary to the Applicant’s assertion, the evidence shows that he was able to return to the role of Manufacturing Technician subject to a number of reasonable adjustments to be made to his working environment;

24.2 The Employer was prepared to make the necessary adjustments and did so;

24.3 At all material times the Trustees’ decision to reject the Applicant’s complaint was based on medical advice;

24.4 The Trustees took legal advice on the wording of Rule 9(2) and the Trustees’ Medical Adviser was aware of that advice;

24.5 The Trustees noted that, in the final stages of the dispute, the Applicant reapplied for a job as a Manufacturing Technician with TRW Systems Ltd; and

24.6 The Applicant refused to attend a second independent medical consultation at the second stage of the IDRP.

The Applicant

25. The Applicant has said:

25.1 The Human Resources Manager decided to transfer him to a very physical role after he made a claim against the Company, and that transfer caused him additional back problems;

25.2 When he told the Human Resources Manager that he was unable to manage in the role he was told that he would be sacked on grounds of “capability” if he refused to do the job;

25.3 A Company Director carried out a full factory assessment of the work he was able to do and found only one available post, that into which the Human Resources Manager had moved him;

25.4 When he told the Company Director that he could not do the job without incurring additional pain he was told to apply for early retirement and that he was likely to be successful;

25.5 He was told that, if he left the Company by mutual consent, it would have no effect on his application for an ill-health pension;

25.6 The outcome of his medical with BMI was that he was not fit to perform the new role of Manufacturing Technician; and

25.7 His application for ill health retirement was rejected on the grounds that there were several other roles he could perform in the company, though that view contradicted the findings of the Company Director.

CONCLUSIONS

26. The criteria for early retirement on grounds of ill-health are set out clearly in Rule 9(2) and the definitions contained within the Rules. The Employer and the Trustees, for much of the period under review, used a different definition such as “(the Member) was unable to perform work within the normal range of his TRW employment”. This is a definition contained in the Scheme Handbook and was undoubtedly misleading. It was used in the IDRP Stage 1 decision but not in the Stage 2 decision. There are also references to whether the Applicant was permanently prevented from carrying out any paid employment, again, a test which does not feature in the Rules.

27. The other curious aspect of this case is that, after his accident, the Applicant was transferred to work as a Mechanical Technician on the Autolines which was more taxing, physically, than his job as a Quality Technician. I am not surprised that the Applicant viewed that as a punishment for having sued the Employer in respect of his accident.

28. There are two limbs to the incapacity definition and an employee could fall within either or both or none. The first question for the Trustees was whether the Applicant’s ill-health was sufficient to prevent him from following his normal occupation. That involves consideration of what was the Applicant’s normal occupation. I take this to mean “normal occupation” at TRW. The post for which he was recruited and in which he was injured was that of Quality Technician. The post to which he was transferred in May 2003, and occupied for about a month, was not, in my opinion, his normal occupation. It appears from the evidence that his health did not permit him to carry out the duties of that post. However, that is not relevant. What is relevant is that, with certain modifications to the role, the Applicant would, according to the medical advice, have been able to carry out the job of Quality Technician, i.e. the job in which he was injured and from which he was excluded latterly. For this reason I cannot conclude that the Trustees were wrong to refuse the application under this head, despite its use at various stages of an incorrect definition.

29. The other limb of the definition is whether the employee’s ill health has caused a permanent and serious reduction in earning capacity. The Medical Adviser considered this issue in advising the Trustees and came to the conclusion that, although the injury was permanent, the Applicant’s earning capacity was neither permanently nor seriously impaired. I have no basis for questioning that advice on the grounds that irrelevant considerations were taken into account or that issues germane to the case were ignored. I have noted also that the applicant is only classed as 15% disabled for the purposes of State Invalidity Benefit. The point was properly dealt with both in the Stage 1 and in the Stage 2 IDRP decisions. Although there have been references to inappropriate criteria, I am satisfied that the correct tests have been applied and I therefore see no basis for upholding this complaint.

DETERMINATION

30. For the reasons given above I do not uphold the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

20 September 2007
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