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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Trewick

	Scheme
	:
	British Steel Pension Scheme

	Respondents
	:
	B.S. Pension Fund Trustee Limited (the Trustee)

Corus UK Ltd (Corus) (the Employer)


MATTERS FOR DETERMINATION

1. Mr Trewick asserts that his application for an incapacity pension has not been considered properly by either Corus or the Trustees.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and, indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Relevant extracts from the Trust Deed and Rules can be found in Appendix 1.

Background

4. Mr Trewick was employed by Corus UK Limited (Corus). In November 2001, Mr Trewick was notified that his employment would be terminated on 15 December 2001, following two years of continuous absence through ill health. The letter stated that he had applied for ill health retirement but this had been declined.

5. The Pensions Technical Manager at Corus, Mr R, has explained that it is a standard part of their management of long term sickness absence to assess whether the Incapacity retirement is appropriate. He has explained that this assessment had been initiated by the Human Resources (HR) department on 9 August 2001. Mr R has explained that the decision, as to whether the member is eligible for Incapacity retirement, has been delegated by Corus to the Scheme/Pensions Secretary.

6. On 12 March 2002, the Corus Medical Officer, Dr Wilson, signed a medical report in which he concluded:

“In my opinion as he is having acute exacerbations every 4-5 weeks lasting 4-6 days he cannot be gainfully employed. His condition will deteriorate further as he is still drinking …

Whilst most of his activities are essentially normal, during his acute exacerbations he will have difficulty with them.”

Dr Wilson ticked a box at the end of the report stating:

“This individual meets the definition of permanent incapacity as defined by the British Steel Pension Scheme 1990. I support this application for pension benefits on grounds of permanent incapacity.”

Corus have confirmed that they have no earlier reports from Dr Wilson.

7. Mr Trewick’s period of notice was extended, to allow him further time to seek alternative employment, and his employment was finally terminated on 15 March 2002.

8. Corus’ then Chief Medical Officer, Dr Woollands, completed a medical report for Corus on 20 March 2002. Under the heading ‘medical information’, he listed reports from a Dr Boggis, dated 1 March 2002 (Appendix 2, paragraph 3), a Dr Papagrigoriadis, dated 20 June 2001 (Appendix 2, paragraph 1), and a Dr Amaragiri, dated 23 October 2001 (Appendix 2, paragraph 2), together with the medical assessment by Dr Wilson dated 12 March 2002. Dr Woollands advised Corus that Mr Trewick was:

“not permanently incapable of all gainful employment condition could improve with time if stopped drinking no evidence has received assessment by specialist team”

9. In August 2002, Mr Trewick wrote to the Pensions Secretary, Mr K, saying that he “had it on good authority” that his “second” application for ill health retirement had been turned down. He asked the following questions:

· Why did he have to make numerous telephone calls before finding out the result of his application? He should have been informed of the decision in writing, personally.

· What criteria had he failed to meet, following submissions by his GP, the Corus Medical Officer and his consultant?

· What criteria had he failed to meet in view of the fact that, following 25 years of service, Corus had terminated his employment because he was unfit to work?

Mr Trewick said that he wished to pursue the matter through the appeal procedure.

10. On 13 September 2002, Mr Trewick was informed that his appeal had been unsuccessful. In his letter, Mr K said:

“Please be advised that your employment was terminated on the grounds of “frustration of contract” and at no time has there been any indication that you met the Scheme’s criteria for Incapacity. This requires:-

“of a Member or former Member means when he is unable by reason of physical or mental incapacity or infirmity to carry out any gainful occupation and is likely permanently to remain so unable”.

The medical evidence presented does not indicate incapability of any gainful occupation and it is further considered that the condition could improve with specific lifestyle changes. Having reviewed your application it is considered that you would need to commit to a full assessment by a specialist team and its outcome to be made available before any reasonable assessment of the likelihood of permanence could be made.”

11. Mr Trewick was told that he could appeal at stage two of the Internal Dispute Resolution (IDR) procedure, which he did, confirming his willingness to undergo a medical examination or provide additional medical evidence.

12. Dr Woollands wrote to Mr K on 23 September 2002:

“As I advised previously the medical evidence indicates Mr Trewick has chronic inflammation of his pancreas which is aggravated by alcohol intake. If Mr Trewick completely and permanently abstains from all alcohol then there is a good likelihood his condition will improve over time and his symptoms reduce.

If Mr Trewick needs support and assistance in becoming or remaining abstinent of alcohol then there are local specialist teams in the NHS …

Therefore for Mr Trewick to progress his application he has currently to undertake these actions and the impact on his condition will need to be assessed after a period of twelve months.”

13. On 24 September 2002, Dr Wilson wrote to Mr Trewick informing him that he had received written confirmation that Mr Trewick’s retirement on the grounds of ill health had not been granted. On the same day, Mr Trewick sent a copy of the Benefits Agency’s assessment of his medical condition to Mr K.

14. Mr K wrote to Mr Trewick on 17 October 2002:

“The medical evidence indicates that the chronic inflammation of your pancreas is aggravated by your alcohol intake. Abstinence from alcohol offers a good likelihood that your condition would improve over time.

You should be aware that the Trustee has a duty to expect individuals to undertake treatment which would alleviate the medical problems and, on this basis, the Scheme Incapacity criterion of “is likely permanently to remain so unable” is not met.

It is considered that you should speak to your GP for referral to a local specialist team in the NHS for support and assistance in becoming and remaining abstinent from alcohol. Only after a proper course of treatment would it be possible for the Trustee to determine whether or not you meet the Scheme’s criteria for Incapacity.”

15. Mr K confirmed that Mr Trewick could appeal at stage two of the IDR procedure and that the next Trustee’s meeting would be in February 2003. Mr Trewick confirmed that he wished to proceed to stage two.

16. The Trustee considered Mr Trewick’s application at a meeting of its Management Committee on 11 February 2003. The paper presented to the Management Committee stated:

“Mr Trewick applied for early payment of his Scheme pension in July of 2001 … His application was not considered to meet the Scheme’s eligibility criteria for Incapacity … Mr Trewick’s contract of employment was terminated on 15 December 2001 on the grounds of “frustration of contract” and he applied in his new status as a Deferred Pensioner …

Mr Trewick’s application was made on the grounds that he suffered debilitating pain as a result of chronic pancreatitis. Reports were obtained from Mr Trewick’s GP and two specialists and considered by the Scheme’s Medical Adviser. It was concluded that Mr Trewick’s condition was being exacerbated by his consumption of alcohol and that, as no real attempt was being made by Mr Trewick to limit such intake, his disability could not be regarded as permanent. Mr Trewick was advised that he did not meet the eligibility conditions …

An appeal was made under Stage 1 of the [IDR] Procedure … on 18 September and further medical evidence was provided … in the form of a medical report for Incapacity Benefit … Mr Trewick was advised that his case did not meet the eligibility criteria … and that any member who submitted a claim such as his had a responsibility to undertake treatment which would alleviate his medical problems.

Mr Trewick has subsequently requested that his appeal be placed before the Committee …

The Committee is invited to CONSIDER whether an external specialist’s opinion is appropriate …”

17. The Committee’s decision was minuted as follows:

“… Dr Woollands advised that the Incapacity claim had first been raised when Mr Trewick was still an active member. Further application had been made as a Deferred Pensioner … the claim was based on debilitating pain, as a result of chronic pancreatitis. It had been concluded that Mr Trewick’s condition was being exacerbated by his continued consumption of alcohol. Dr Woollands felt that at this stage there was no clear diagnosis … and an external specialist’s view could be helpful …

… the Committee DETERMINED that it was appropriate to seek an external specialist’s opinion …”

18. On 21 February 2003, Mr K notified Mr Trewick that the Trustee had determined that his application should be referred to an independent specialist and that he would make the arrangements for this.

19. Dr Woollands wrote to a consultant in general surgery, Miss Durning, on 17 March 2003, requesting an assessment of Mr Trewick. He enclosed copies of the reports from Mr Trewick’s GP, Mr Papagrigoriadis and Dr Wilson. Miss Durning was asked to report particularly on:

· Current medical condition(s) accounting for incapacity to work.

· Past medical history relevant to condition(s) accounting for incapacity to work.

· Current state of health and the impact of the conditions on day to day activities.

· Treatment received and response.

· Other treatments or interventions which could be considered.

· Long term prognosis and opinion on ability to work, based on current medical knowledge.

· In your opinion is Mr Trewick’s life expectancy likely to be less than 5 years.

20. Dr Woollands also included the definition of Incapacity and went on to say:

“The Trustees have clarified the scope and intent of these criteria:

“physical or mental incapacity, or infirmity”:
1. Advice and support has been obtained from specialist government agencies on both occupationally focused rehabilitation and the provision of aids when appropriate.

2. The requirements of the Disability Discrimination Act on an employer should be taken into consideration, which require adjustments to be made, which are reasonable, to a workplace or to employment arrangements so that a disabled person is not disadvantaged in obtaining employment.

“gainful occupation”:
1. Includes any form of paid part-time work on either a temporary or permanent basis.

“permanently to remain so unable”:
1. Members are expected to take all reasonable steps to address their health issues, this includes alcohol or drug abuse/dependency states i.e. incapacity due to poor motivation.

2. Between the date of application and the Schemes (sic) normal retirement age of 65.

“likely”:
1. On the balance of probabilities.”

21. Miss Durning provided a report on 17 April 2003 (see Appendix 2, paragraph 5), following a consultation with Mr Trewick.

22. On 2 May 2003, Dr Woollands completed a medical report for the Trustee, in which he stated:

“Not permanently incapable of all gainful employment

Specialist opinion: “I see no reason why if he were to take medical advice re: drinking that he could not find gainful employment”.”

23. Mr Trewick’s case was considered by the Trustee’s Management Committee at its meeting on 10 June 2003. The paper presented to the Committee stated:

“Mr Trewick attended his appointment … The specialist … provided an assessment … That assessment was summarised by the Medical Adviser. It was reported by the external specialist that Mr Trewick suffers from recurrent attacks of pain, nausea and vomiting due to analgesia and continued alcohol consumption. Her diagnosis was of pancreatic insufficiency and alcohol abuse. In her opinion Mr Trewick does not meet the Scheme criteria … and she notes that she can “see no reason why, if he were to take medical advice re drinking, that he could not find gainful employment”.

The Committee is invited to CONSIDER the evidence available and to DETERMINE whether or not Mr Trewick meets the Scheme’s qualifying criteria …”

24. The Committee’s decision was minuted as follows:

“Although there seems to be a lack of clarity in the diagnosis, the external specialist’s comprehensive report was very clear and had led her to the conclusion that Mr Trewick did not qualify …

After careful consideration of the information available … the Committee DETERMINED that Mr Trewick did not meet the Scheme’s qualifying criteria …”

25. Mr K wrote to Mr Trewick on 13 June 2003:

“The Committee received evidence from the independent specialist appointed to assess your claim, that you are suffering from pancreatic insufficiency and that you have alcohol dependency. The specialist reported that you experience attacks of pain and nausea due to analgesia coupled with your alcohol consumption. You will be aware that the Trustee has a duty to expect individuals to undertake treatment which would alleviate their medical conditions. The opinion of the independent specialist was that she saw no reason why, if you were to take medical advice regarding your alcohol dependency, you could not find gainful employment.

After consideration of the facts, and having also considered the advice of the Scheme’s Medical Adviser, the Committee determined that you do not currently meet the Scheme’s criteria for the early payment of your benefits on the grounds of Incapacity …”

26. Mr Trewick suffered a heart attack in September 2003.

27. In April 2004, he contacted the Pensions Advisory Service, TPAS, for assistance. TPAS contacted Mr K to ask if the Trustee would reconsider Mr Trewick’s case in the light of a further deterioration in his health. Mr R explained that a member was always able to re-apply for the early payment of deferred benefits if his condition deteriorated. He sent a Form of Consent for access to Mr Trewick’s medical records and said that, upon receipt of this form, he would obtain up to date information from Mr Trewick’s GP.

28. Mr Trewick initially refused to complete the consent form on the grounds that he did not want to re-apply for his pension; he wanted the Trustee’s earlier decision (in respect of his application for an Incapacity pension in January 2002) reviewed. In response to a query from TPAS, Mr R confirmed that the Trustee’s decision had been final and would not be re-visited. He confirmed that the Trustee would be willing to consider a further application if there was new or additional medical evidence.

29. Mr Trewick completed the consent form in August 2004. He listed his GP’s office, a Mr Viwanath (in respect of his pancreatitis), a Mr De Belder (for his heart condition), a Mr Cann (for his cellulitis) and a Mr Louden (for Rhobdomyolysis).

30. The current Medical Adviser to the Trustee, Dr Kisnah, requested a report from Mr Trewick’s GP on 24 August 2004. This was provided on 1 September 2004. Under the heading, ‘Likely long term prognosis based on current medical knowledge’, the GP stated:

“• Pancreatitis seems to be somewhat settled at present

• Myositis – aetiology unknown + unable to comment on prognosis currently.”

31. Dr Kisnah completed a medical report for the Trustee on 20 September 2004 and stated:

“Pancreatitis and ischaemic heart disease currently not causing disabling symptoms. Undergoing intensive investigations for myositis and prognosis not yet determined.”

“Following current investigations appropriate treatment may improve his symptoms. GP states that currently he is not able to comment on prognosis. Permanent incapacity for all work not demonstrated.”

32. On 24 September 2004, Mr Trewick was informed that the Trustee’s Medical Adviser had obtained medical evidence relating to his application and had advised the Trustee that he did not meet the criteria for early payment of his deferred benefits. He was told that the Trustee could only authorise payment of a member’s benefits when the member met the criteria for early payment. Mr Trewick was advised that he could appeal against this decision.

33. Mr Trewick informed TPAS that he wished to appeal and that he wished the Trustee to contact the consultants who were currently treating him. TPAS forwarded this request on and offered to arrange for the consultants to write to the Trustee. Mr R wrote to Mr Trewick on 17 November 2004 informing him that it was the responsibility of the applicant to provide any new or additional medical evidence and that the Trustee would not ordinarily contact the member’s specialists.

34. The consultant neurologist treating Mr Trewick at the time, Dr Osei-Bonsu, provided a report for the Trustee on 6 January 2005 (see Appendix 2, paragraph 6). Dr Kisnah subsequently completed a medical report for the Trustee in which he stated:

“Muscle pain and weakness. No current significant symptoms from other medical conditions.”

“The specialist states that Mr Trewick will require long term treatment to control his medical conditions. No evidence submitted confirming permanent incapacity for all work.”

35. On 2 February 2005, Mr K notified Mr Trewick, under stage one of the IDR procedure, that the Trustee’s Medical Adviser has advised that no medical evidence of permanent incapacity had been submitted. Mr K said that the Trustee’s Medical Adviser has voiced the opinion that Mr Trewick’s condition was not such that would prevent him from carrying out any gainful employment. He concluded that Mr Trewick did not meet the criteria for early payment of his deferred benefits. Mr K explained that Mr Trewick could ask for the decision to be reviewed at stage two of the IDR procedure.

36. Mr Trewick submitted a letter from his GP, dated 24 January 2005, which had been prepared in connection with his application for a Disability Living Allowance (see Appendix 2, paragraph 7). Dr Kisnah requested a report from a Dr Powell, the Clinical Director of Occupational Medicine at Hull & East Riding Community Health NHS Trust. Dr Powell reported on 3 May 2005 (see Appendix 2, paragraph 7). Dr Kisnah subsequently completed a medical report for the Trustee and stated:

“Muscular pain requiring long-term medication.”

“Dr Powell states that no information with regards to the severity of functional impairment is provided. No evidence is provided with respect to the response to treatment and long-term prognosis.”

37. In May 2005, Mr Trewick suffered a second heart attack.

38. The Trustee’s Management Committee considered Mr Trewick’s case at its meeting on 14 June 2005. The paper presented to the Committee stated:

“Mr Trewick has previously made an application to the Committee for Incapacity retirement. His Stage 2 appeal was considered at the June 2003 meeting …

Mr Trewick wrote to the Pensions Office on 24 August 2004 stating that his condition had deteriorated … An updated report was obtained from Mr Trewick’s GP and this was reviewed by Dr Kisnah. His advice was that Mr Trewick was suffering from Pancreatitis and heart disease but that neither of these conditions were currently causing disabling symptoms. Dr Kisnah also noted that Mr Trewick was undergoing investigations for Myositis but that the prognosis had not yet been determined. Dr Kisnah’s advice was that it was appropriate to await the results of these investigations as it was possible that appropriate treatment would improve the symptoms. Mr Trewick was advised on 24 September that in the circumstances he did not currently meet the Scheme’s eligibility criteria.

On 25 October 2004 Mr Trewick requested that his application be considered again … Additional medical evidence … from Mr Trewick’s Consultant Neurologist was submitted and this was considered by Dr Kisnah. His advice to the Trustee was that the letter stated that Mr Trewick would need long term treatment … but that his conditions were not such as to prevent him from carrying out all forms of gainful employment. This was advised to Mr Trewick on 2 February 2005.

Mr Trewick wrote again on 1 April 2005 requesting that his application be considered … Dr Kisnah has arranged for Mr Trewick’s case to be reviewed by an independent external specialist. The results of that external review are awaited and will be presented at the meeting.

The Committee is invited to CONSIDER the evidence available and to DETERMINE whether or not Mr Trewick meets the Scheme’s qualifying criteria …”

39. The minutes of the meeting record:

“Mr R presented the history of Mr Trewick’s application and Dr Flippance reviewed the medical evidence and the external opinion provided by Dr Powell.

Although new medical evidence had been provided, there was no information as to the severity of Mr Trewick’s functional impairment, or his long-term prognosis. Treatment was ongoing and it is possible that this would result in an improvement to Mr Trewick’s condition.

After consideration of all the facts, the Committee DETERMINED that Mr Trewick did not currently meet the Scheme’s criteria … and it would be necessary to await the outcome of the ongoing treatment before an informed decision could be made.”

40. Mr Trewick was notified of the Trustee’s decision by Mr K, who said:

“After consideration of the facts, and having also considered the advice of the Scheme’s Medical Adviser, the Committee determined that you do not currently meet the Scheme’s criteria for early payment of your benefits on the ground of Incapacity. They therefore upheld my initial decision which was communicated to you in our letter of 2 February 2005.

In arriving at their decision the Committee concluded that no information with regard to the severity of your functional impairment had been provided, nor had there been any evidence provided with respect to your response to treatment or your long term prognosis.”

SUBMISSIONS

41. Mr Trewick submits:

41.1. In 1978, he was invited to join an occupational pension scheme [the Scheme], which contained ill–health retirement provision regardless of age.

41.2. After becoming ill in 1999, he requested his GP to allow him to seek alternative employment within Corus. Corus refused to accept the GP’s signing-off certificate because it deemed him unemployable. Corus advised him to seek ill-health retirement.

41.3. Following the first refusal to grant ill-health retirement, he again asked his GP to sign him off. Corus refused to accept this medical certificate also and again advised him to apply for ill-health retirement.

41.4. The Pension Board have refused to pay out any pension.

41.5. He was deemed unfit to work in any capacity by Corus.

41.6. His intention had been to appeal against the original decision by Corus not to grant him a pension under Rule 12. He was unaware that his appeal would be considered by the Trustee under Rule 14.

42. Corus submits:

42.1. Mr Trewick was dismissed on the grounds of capability, having been absent from work for over two years. Local human resources representatives met with Mr Trewick several times to assist his return to work. Alternative jobs with lighter duties were investigated but none were found.

42.2. Mr Trewick’s eligibility for incapacity retirement was investigated. Dr Woollands advised that Mr Trewick was not permanently incapable of gainful employment. He advised that Mr Trewick’s condition could improve with time if he were to stop drinking alcohol.

42.3. Applications for incapacity retirement from active members fall to be considered by Corus. Corus has delegated this decision to the Scheme Secretary; Mr K. The Scheme Secretary decided, having considered the advice given by the Chief Medical Officer, that Mr Trewick did not meet the eligibility criteria.

42.4. There is a standard letter which is normally used to advise the member of the initial decision and the appeals process. In Mr Trewick’s case, the formal process was not followed and it appears that Mr Trewick was told informally by his local HR contact both of the initial decision and the appeal option. This would explain how Mr Trewick came to write to Mr K before he had received the formal Company advice from Dr Wilson.

42.5. It is unfounded to say that Corus did not consider Mr Trewick’s application properly. A standard procedure was followed and medical reports from two consultants, Mr Trewick’s GP and Dr Wilson were considered by Dr Woollands before he advised the Scheme Secretary.

42.6. When Mr Trewick said he wanted to pursue the matter through the appeal procedure, he was no longer an employee of Corus. As the letter of appeal was addressed to the Pensions Office from a deferred member, it was appropriate that the appeal process outlined to Mr Trewick was that applying to a deferred pensioner under Rule 14.

42.7. The appeal process for all incapacity applications is identical and exactly the same process would have been followed if Mr Trewick had remained an active member of the Scheme. The appeal process takes the form of the Scheme’s Internal Disputes Resolution (IDR) procedure, with the exception that, at stage two, appeals under Rule 12 are considered by Corus rather than the Trustee.

42.8. Mr Trewick was not penalised by having his appeal considered by the Trustee.

43. The Trustee submits:

43.1. Mr Trewick’s application has been considered by Corus and, on two separate occasions, by the Trustee.

43.2. The IDR procedure has been followed exactly.

43.3. Medical evidence has been submitted from five different doctors, including two reports from Mr Trewick’s GP and three submissions from his consultants.

43.4. His case has been considered by two separate Medical Advisers to the Trustee.

43.5. He has been examined by an external assessor and his case has been subject to an external review.

43.6. At no point has the Committee been persuaded that Mr Trewick’s conditions are sufficient to meet the Scheme’s eligibility criteria.

CONCLUSIONS

44. Mr Trewick would only have qualified for a pension under Rule 12 if his retirement had been due to Incapacity, as defined in the Rules. The definition of Incapacity specifies that the member should be unable to carry out any gainful occupations and is likely to remain so unable permanently. This is a stringent test of eligibility and goes beyond an incapacity to undertake the member’s normal occupation.

45. There appears to have been some confusion over the process followed in the initial stages of considering Mr Trewick’s eligibility under Rule 12. Corus acknowledge that its formal procedure does not appear to have been followed. Nevertheless, Mr Trewick was considered for incapacity retirement. Although Dr Wilson was supportive of this, Dr Woollands was not. In forming his opinion, Dr Woollands had considered reports from Dr Papagrigoriadis, Dr Amaragiri and Dr Boggis (who did not express an opinion as to Mr Trewick’s fitness for work). It would be fair to say that these reports were also not supportive of Mr Trewick’s eligibility for incapacity retirement.

46. At stage one of the appeal process, Dr Woollands was asked for a further opinion but no additional medical evidence was obtained. Having been declined at stage one, Mr Trewick appealed. At this point, his appeal was considered by the Trustee. Although his employment had by now been terminated, Mr Trewick’s appeal concerned his eligibility under Rule 12 and should have been considered by Corus. Terminating the member’s employment should not terminate the appeal process and would not have prevented Mr Trewick pursuing his case (for a pension under Rule 12) to the Ombudsman’s office. Although the eligibility conditions are the same under both Rule 12 and Rule 14, the potential pension can be different. In Mr Trewick’s case, however, because of the length of his service, he could receive the same pension under either Rule.

47. The Trustee sought a further opinion from Miss Durning. In his letter to Miss Durning (see paragraph 20), Dr Woollands set out in some detail the Trustee’s understanding of the definition of Incapacity. I am satisfied that the Trustee had not misinterpreted the Rules and had (through Dr Woollands) asked the correct questions.

48. It would be safe to say that Miss Durning’s report was not supportive of Mr Trewick’s eligibility for a pension under Rule 12. I have seen no evidence that the Trustee took any irrelevant matters into account in coming to its decision and I am not persuaded that its decision could be described as perverse.

49. Having said that Corus should have considered Mr Trewick’s appeal at stage two, I am not persuaded that it would have come to a different decision in the face of the available evidence. I do not find that Mr Trewick suffered any injustice because his appeal was considered by the Trustee rather than Corus.

50. Mr Trewick subsequently “re-applied” for a pension. By then, Mr Trewick was a deferred member and fell to be considered under Rule 14. As I have said, the eligibility test is the same and Mr Trewick could receive a similar amount of pension because of the length of his service.

51. Mr Trewick provided the names of four specialists and his GP. Of these, Dr Kisnah requested a report from the GP. Mr Trewick’s GP said that he was not able to comment on a prognosis. Dr Kisnah advised the Scheme Secretary that “permanent incapacity for all work [had] not [been] demonstrated”. Following notice of Mr Trewick’s intention to appeal and TPAS’ offer of assistance in obtaining consultants’ reports, Mr R wrote to him saying that it was the member’s responsibility to supply the appropriate medical evidence to support an application for a pension and that the Trustee would not ordinarily contact a member’s specialists.

52. Mr Trewick provided reports from Dr Osei-Bonsu and his GP; neither of whom commented on his fitness to work. Dr Kisnah advised the Trustee that “no evidence [had been] provided with respect to the response to treatment and long-term prognosis”. A further opinion was sought from Dr Powell, who advised that “there was no information as to the severity of Mr Trewick’s functional impairment, or his long-term prognosis”. The Trustee determined that Mr Trewick did not meet the eligibility test for a pension under Rule 14 because “no information with regard to the severity of [his] functional impairment had been provided, nor had there been any evidence provided with respect to [his] response to treatment or [his] long term prognosis”.

53. The Trustee’s decision making process appears to be very much based on determining whether the evidence to hand supports the member’s request for a pension. Rule 14 provides that the member “shall” be paid a pension when eligible, i.e. this is part of the member’s entitlement under the Scheme Rules. It is for the Trustee to determine whether a member is entitled to a benefit under the Scheme and I do not accept that it is exclusively for the member to supply the necessary information in order for it to do so. The Trustee has not asked itself the question “is Mr Trewick eligible to receive his pension under Rule 14”. Instead it has asked whether the evidence to hand supports his eligibility. I am not persuaded that it is sufficient for the Trustee to accept advice to the effect that there is “no information” as to the severity of Mr Trewick’s functional impairment. Nor am I persuaded that it is appropriate for the Trustee, as a matter of course, to refuse to approach the member’s specialists or to expect the member to do so.

54. It is clear from Dr Powell’s report, that there remained several unanswered questions which were of significant relevance to the test to be applied; most notably, what Mr Trewick’s long term prognosis was. I cannot see how the Trustee was in a position to make a decision about “permanence” without this information. Had sufficient appropriate information been available to the Trustee from another source, its refusal to approach the specialists would have had less impact. Having said this, it is not an approach I feel I can condone. However, in Mr Trewick’s case, the Trustee failed to avail itself of sufficient information with which to reach a proper decision. In the absence of such information, it would no more be proper for me to make any determination as to Mr Trewick’s eligibility for a pension under Rule 14 than it would for the Trustee. The appropriate course of action is for me to remit the decision to the Trustee.

55. I am also minded to find that the Trustee’s failure to take the proper approach has caused distress and inconvenience to Mr Trewick and that he should receive some modest compensation for this.

DIRECTIONS

56. I now direct that, within two months of the date hereof, the Trustee shall reconsider Mr Trewick’s eligibility under Rule 14, having first sought additional medical evidence. Within 28 days of the date hereof, it shall pay him the sum of £250 in recognition of the distress and inconvenience he has suffered. 

CHARLIE GORDON

Deputy Pensions Ombudsman

12 April 2007

APPENDIX 1

Trust Deed and Rules

57. The Scheme is currently governed by a Definitive Deed dated 12 April 2001, together with Deeds of Amendment dated 31 July 2001, 25 January 2002, 26 June 2003 and 27 June 2005.

58. Under the terms of the Deed (Clause 3(3)), a committee consisting of an equal number of Trustee directors selected by the Members’ representatives and by the Principal Company is to be set up (the Committee). The directors of the Trustee are then to delegate its powers and duties to the Committee.

59. Clause 7(2) provides:

“The Committee may delegate any of the powers conferred on it under Clause 3(3) to such person or persons as the Committee considers appropriate.”

60. Clause 7(3) provides:

“An Employer may delegate any of the powers conferred upon it by the Trust Deed or the Rules to such person or persons as the Employer considers appropriate, whether or not such persons are employees of that Employer.”

61. Rule 12 (Main Section Membership) provides:

“There shall be paid out of the Fund to every person who ceases to be a Member upon retiring from Service with the Employer and whose retirement is in the opinion of the Employer due to Incapacity an annual pension for life equal to the greater of (a) and (b):

(a)
1/60th of his Final Pensionable Earnings multiplied by the number of years of his Pensionable Service;

(b)
the lesser of the fraction of his Final Pensionable Earnings specified in the following scale according to the completed years of Pensionable Service


…


10 or more

20/60ths


and 1/60th of his Final Pensionable Earnings multiplied by the number of years of Pensionable Service (up to a maximum of 20) which he would have completed by Normal Pension Age if he had remained until that age as a Member in Service with the Employer.”

62. Rule 14 covers the benefits available for early leavers. This states:

“(1)
There shall be paid out of the Fund to every person who ceases to be a Member otherwise than through death or retirement with an immediate pension under Rule 11 or 12, an annual pension for life beginning at his Normal Pension Age, or at the request or with the consent of the former Member at the date of his earlier or later retirement from employment, equal to 1/60th of his Final Pensionable Earnings multiplied by the number of years of his Pensionable Service.

…

No pension under the Rule shall be payable before the age of 50 unless the person’s retirement was, in the opinion of the Trustee, due to Incapacity.

Where the pension under this Rule commences at a time earlier than Normal Pension Age, it shall, where appropriate in the opinion of the Actuary, be reduced, except where, in the opinion of the Trustee, the person’s retirement was due to Incapacity.”

63. ‘Incapacity’ is defined as:

“… of a Member or former Member means when he is unable by reason of physical or mental incapacity or infirmity to carry out any gainful occupations and is likely permanently to remain so unable”

APPENDIX 2

Medical Evidence

64. Mr Papagrigoriadis to Dr Wilson, 20 June 2001:

“… I confirm that I have been treating him for recurrent attacks of pancreatitis … His last admission was in February 2001 …

His main symptoms are reported to be recurrent epigastric pain and nausea. Gastroscopy did not reveal any abnormality. The CT scan of the upper abdomen on 10th April 2001 was essentially normal.

I have no doubt that Mr Trewick has suffered genuine pain and nausea as a result of his attacks of pancreatitis. However, many of these problems resolve in the long term without remaining disability. At the moment, since the CT scan is normal, we rely on his description of his symptoms. I believe he may genuinely still experience occasional pain and nausea and he may not yet be fit to return to work. It is impossible, however, for me to predict whether his symptoms will resolve completely in the near future or will persist, therefore, I cannot on those grounds alone recommend his retirement. If pain is confirmed to be a long term problem then the more appropriate specialist to quantify this and make a prediction would be the Pain Clinic of our hospital. We will review Mr Trewick in our clinic and if his symptoms persist we will refer him to the Pain Clinic.”

65. Mr Amaragiri to Dr Wilson, 23 October 2001:

“I reviewed Mr Trewick in the clinic today. Although he is doing quite well with treatment so far you do tend to get recurrent attacks of pancreatitis and this can be quite debilitating at times. The last attack was a couple of months ago and, although this was managed successfully at home, it left him bruised and in pain for about four or five days. From a surgical and medical point of view there is no way that this can be avoided or resolved on a long term basis.

As Mr Papagrigoriadis has already stated, it is really difficult to predict what is going to happen with his pancreas over a period of time. I do not think, however, that he will really be able to get back to his normal work pattern that he was doing prior to his pancreatitis. It might be worthwhile considering him for a much lighter job than this previous one.”

Dr Boggis to Dr Wilson, 1 March 2002:

“… The essence of his problems is contained in my original report dated 25/10/00. Since that time he has been seen on a number of occasions with exacerbations of his pancreatitis …

… According to a letter dated 23rd October 2001 Mr Trewick was taking … which is controlling his pain and he managed his last attack of pancreatitis without hospital admission. He was advised that this time that there was no way to prevent the recurrent pancreatitis from happening and that some episodes might require admissions but otherwise might be managed at home.

…

I am unable to confirm exactly how frequently the exacerbations of his pancreatitis occur but it does seem likely that they are occurring very frequently and he is managing the majority of them at home without recent admission to hospital as detailed above.”

66. On 8 June 2002, a medical adviser for the Benefits Agency completed a form indicating that he did not think that there would be a significant change in Mr Trewick’s condition ‘for at least 2 years’.

67. Miss Durning to Dr Woollands, 17 April 2003:

“In Conclusion.

1. Mr. Trewick has suffered attacks of acute pancreatitis since 1999. He takes Creon medication to compensate for potential exocrine pancreatic insufficiency.

2. He has a past medical history of alcohol abuse and gall stones.

3. Mr. Trewick takes regular strong analgesics on a daily basis for pain control.

4. He has had a cholecystectomy.

5. Mr. Trewick now maintains that he gets more frequent attacks of pain than those that require admission to hospital and that he controls them at home by resting the gastro intestinal tract and using analgesics.

6. In my opinion there is evidence that Mr. Trewick has had acute pancreatitis. I have little evidence that the recurrent attacks of pain described are repeat attacks of pancreatitis or that he has chronic pancreatitis. Severe acute pancreatitis can progress to an acute haemorrhagic state with a 70% mortality. If the attacks are of lesser severity then the pancreatic function can be well maintained. There is no evidence of a relentless chronicity of pancreatitis in this man which I would expect to have produced diabetes by this time. Mr. Trewick says that he still drinks at least 10 units of alcohol per week and he is not prepared to stop or alter his life style. I think that the level of analgesia together with this regular alcohol consumption is responsible for his nausea and vomiting. This combination is not safe to work in his old job in the steel industry. In my opinion Mr. Trewicks (sic) symptoms are due to his persistent drinking and his ability to work is therefore compromised.

In my opinion unless he were to suffer a severe acute attack he is likely to have a life expectancy in excess of five years. Any amount of alcohol could precipitate an attack at any time but this is not predictable. I see no reason why if he were to take medical advice re: drinking that he could not find gainful employment. He most certainly could not work in a dangerous environment under the influence of alcohol and opiate analgesics. It is possible that he might continue to have pain even after stopping alcohol but at the present time he was adamant that he was not prepared to do this.”

68. Dr Osei-Bonsu to Mr R, 6 January 2005:

“I have been asked by Mr Trewick to provide you with written details of his current medical problems.

Mr Trewick originally presented with Rhabdomyolysis, initially felt related to treatment with a lipid lowering medication. Despite suspension of the relevant medication, he continued to suffer with symptoms of weakness and muscle pain. Further investigations at that point confirmed the presence of ongoing muscle inflammation, making the diagnosis most likely that of Polymyositis. This is a chronic condition which requires the long term use of immunosuppressant treatments. Without treatment it would lead to progressive muscle weakness, which may result in respiratory failure and death. Mr Trewick is currently in treatment with oral steroids and is likely to continue this indefinitely. He has already experienced side effects from steroid usage in terms of the development of diabetes and also a ruptured Achilles tendon.

In addition to the above neurological condition, Mr Trewick also has a history of chronic Pancreatitis, asthma and hypertension.”

Open letter from Dr Boggis, dated 24 January 2005:

“I can confirm that Mr Trewick suffers from pancreatitis, renal failure, asthma, diabetes mellitus and suffered a ruptured Achilles tendon in December 2004 … He is also known to have suffered an acute myocardial infarction and has hypercholesterolaemia and suffered myopathy …”

69. Dr Powell to Dr Kisnah, 3 May 2005:

“I note Mr Trewick’s previous applications and the medical information provided in these in relation to the current abdominal pain possibly related to alcohol use. On viewing the more recent medical evidence of a newly apparent medical condition of Polymyositis information provided by Consultant Neurologist Dr M Osei-Bonsu in conjunction with the structured medical report by his medical practitioner dated September 2004 I note that the previous difficulty with abdominal pain attributed to pancreatitis appears “settled at present”. I note that due to symptoms of muscle pain and weakness investigations were performed … The Neurologist identifies that the most likely diagnosis is that of Polymyositis, a chronic condition requiring long term use of immunosuppressant treatment without which progressive muscle weakness would occur. I note the side effect from the steroid treatment of diabetes although it is not specified to what extent and what treatment is required for this and a ruptured Achilles tendon.

No information of current functional impairment in relation to the extent of muscle pain and weakness is provided, the duration of the treatment is unclear as is his medical response to treatment as indicated by enzyme markers and symptom pattern or functional capacity. Whilst therefore Polymyositis is a long term condition requiring long term treatment, treatment is available for this condition which can significantly modify the course of the illness. Whilst this condition could potentially qualify an individual for medical retirement in this case insufficient evidence of this gentleman’s duration and response to treatment with prognosis in light of this and subsequent functional capacity is provided in order to judge that he meets the eligibility criteria of the pension scheme.

In relation to lifestyle decisions concerning alcohol use (commented on to the pension scheme previously) in my opinion this is not relevant to the medical difficulty being presented as currently incapacitating and so not a relevant factor in my decision as to his eligibility to early retirement on medical grounds in this appeal.”
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