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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs C M Hutchings

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondent
	:
	Cheshire County Council (the Council)


MATTERS FOR DETERMINATION
1. Mrs Hutchings complained about the decision of the Council, as her employer, to refuse her application for early retirement on the grounds of ill health.  She is also aggrieved by the way the Council dealt with further evidence submitted during the process of reviewing the earlier decision.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT LEGISLATION

3. Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the Regulations) provides:

“Ill-health
(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.
(2) The pension and grant are payable immediately.
(5) In paragraph (1)-
"comparable employment" means employment in which, when compared with the member's employment-
(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and
(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday. 
4. Regulation 97 of the Regulations provides:

“First instance decisions

………………
(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.
(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-
(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 
(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 
(10) If the Scheme employer is not the member's appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.
………………

(14) In paragraph (9)-

(a) "permanently incapable" has the meaning given by regulation 27(5), and 
(b) "qualified in occupational health medicine" means-
(i) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or
(ii) being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”
MATERIAL FACTS

5. Mrs Hutchings was born on 28 February 1944.  She worked for the Council as a Classroom Assistant from 1991 until 2005.

6. Mrs Hutchings commenced a period of sickness absence on 10 September 2004 relating to hip and back problems she was referred to the Council’s Occupational Health Unit on 11 November 2004.  Mrs Hutchings was examined by Dr Roberts, an Occupational Health Physician, on 7 December 2004.  Dr Roberts’ subsequent report dated 10 December 2004 included,
“Her Current Position
She is having a problem with arthritis affecting both her hips through the left more so from 1984.  To some degree medication has been helpful but there have been side effects with some of the chosen medication.
Her current problem is now related to her back which I understand from discussion with Mrs Hutchings, that her physiotherapist has suggested that this is in fact related to her hip problem.  Specifically she finds difficulty in standing for any length of time.  She can sit in a suitable chair for up to three quarters of an hour but finds bending and stooping very difficult and she has avoided lifting and carrying and bending.

Currently she is off work and in fact her physiotherapy sessions have now finished and she has been advised about exercises to do at home.  Unfortunately she told me there had really been no great deal of improvement in her condition when compared with the situation at the beginning of her sickness absence.  I understand that she has been in communication with [the] school and has also had some advice from her union representative, specifically regarding the occupational health appointment.

At the moment she has a genuine medical problem which is giving her physical limitations which would interfere with her normal job role which we discussed.  She is therefore unfit for her full job role at present.  Unfortunately to date there has been little improvement in the situation and I have advised her to further discuss her medical condition with her general practitioner with whom she is in contact.  At this point I do not feel that retirement is the appropriate option as permanent incapacity has not been demonstrated.  I explained this in some detail to Mrs Hutchings.

In overall discussion I had the impression that she does not feel that she is able to continue with the requirements of the job but she is a little unsure of how to proceed in the immediate future.  Therefore I have advised her to take further advice and discuss things with her head teacher, personnel and take advice from her union representative in addition.  Following this situation I have arranged to review her again for a further discussion when she has had a chance to be more fully informed.” 
7. On 4 January 2005, Mrs Hutchings’ GP, Dr Fray, wrote to Dr Roberts and said,

“I understand that Mrs Hutchings has recently been assessed by you and she tells me that you feel that she may benefit from hip replacements.  She has previously seen Mr Norris, Orthopaedic Surgeon only 12 months ago.  X-rays of her hips revealed only minor osteoarthritis on the right hand and he felt at the time that her hips were unremarkable although she did have some trochanteric bursitis which he injected.  She does have extensive osteoarthritis in her back radiographically with spondylosis at L4/5 and significant reduction of disc height and marginal bone changes.  She has spondylosis to a lesser degree from T12 to L4 and facet joint osteoarthritis at L4/5/S1.  

Mrs Hutchings pain is mainly in the lumbar sacral region.  Her exercise tolerance is unrestricted on the flat and she gets no nocturnal disturbance.  Examination of the hips shows some restriction of rotation in the right but full rotation on the left.  I do not feel that referral to an Orthopaedic Surgeon regarding her hips is appropriate.”

8. Dr Roberts reviewed Mrs Hutchings on 25 January 2005.  He then wrote to the Council on 27 January 2005 and said,
“Mrs Hutchings came for review to Chester on 25 January 2005.  Since I saw her she has had no improvement despite regular exercising and continuing with medication.  She feels that her ongoing back difficulty is preventing her returning to her job role and feels unable to contemplate a return to work.  I have also received a helpful report from her General Practitioner.  Mrs Hutchings would like to apply for ill health early retirement and accordingly I have processed her application and you will hear about this shortly following the decision of the independent doctor.”

9. Dr Roberts then referred Mrs Hutchings’ case to Dr Orton, an independent Occupational Health Physician.  Dr Orton signed a certificate on 8 February 2005 which stated that Mrs Hutchings was not permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with her employer because of ill health or infirmity of mind or body.
10. On 14 February 2005, the Council advised Mrs Hutchings that her application had been declined; the Council said that the independent doctor had reviewed the case notes and supporting evidence but concluded that the criteria for ill health retirement had not been satisfied.
11. On 11 May 2005, a complaint was made on behalf of Mrs Hutchings under stage one of the Scheme’s Internal Dispute Resolution Procedures (IDRP) about the refusal of her application.  A letter from Mrs Hutchings supporting her complaint on 26 May 2005, said,
“I feel that I should write and tell you about myself:-

Having worked for Cheshire County Council since 1973 both in Education and Social Services, I took on board the ethos that I was part of the caring industry giving many hours of my time taking clients/schoolchildren on trips and holidays, also volunteering to run out of hours activities to help people with special needs to get the most out of life.  Now that I am in need of help the care ethos seems not to be available to me, in fact the reverse.  On the advice of my physio I applied for ill health retirement, my GP wrote to Dr Roberts in support of my application.  At my appointment on Jan. 26th Dr Roberts told me he would put forward my application and everything would be settled within eight days and he would not need to see me again, so getting notice of my application being denied three weeks later by a doctor who has not seen me and declined to give a reason for refusal of said application seems very unfair.

I have had difficulty performing tasks involving leaning forward, causing me pain or discomfort as does standing for more than a few minutes, I suffer from stiffness if I sit for long periods so need to walk around regularly to alleviate this, I also use a stick when walking distances.
I have had a good work record until September 2002 when I was unfit for work for six weeks and again in February 2003 with a four week stretch, both of these spells related to my present back problem, so I did not take the decision lightly to finish my working life.

My life has been affected by my illness and the uncertainty and delay is causing even more distress to me than need be.”

12. The stage one IDRP decision made by the Council’s Head of Corporate Personnel, dated 14 June 2005, included,

“When Dr Roberts reviewed Mrs Hutchings case in January, he considered the letter from her doctor, Dr Fray.  Mrs Hutchings case was then referred to an Independent Doctor, Dr Orton, to consider the application for ill health retirement.  At this stage Dr Roberts said that Mrs Hutchings would not be able to provide regular and efficient service in the future.

Dr Orton considered the evidence put forward and concluded that the criteria for ill health retirement were not satisfied in Mrs Hutchings’ case. 

This process complied with the requirements of Regulation 97 of the Local Government Pension Scheme in relation to decisions about ill-health retirement.

However, having considered the papers, I decided to ask for a review of this decision and referred the papers, including those submitted by [Mrs Hutchings and her representative] on 26th May, to a further independent doctor, Dr Denman.

He has considered the case, and has advised,

“I agree with Dr Orton’s opinion, that there is insufficient evidence to justify ill health retirement.  In my opinion and on balance of probabilities, she is not permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with her employer because of ill health or infirmity of mind or body”.

I have therefore decided that I cannot uphold Mrs Hutchings appeal.” 
13. On 19 August 2005, a complaint was made on behalf of Mrs Hutchings under stage two of the IDRP.  
14. Before a decision was made under stage two of the IDRP, Mrs Hutchings’ new GP, Dr Fildes, provided a report dated 22 September 2005.  Dr Fildes said,

“I have reviewed Mrs Hutchings and her medical records and feel that she is indeed permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health.  The lady suffers from osteoarthritis of her lumbar spine which has progressed since 2002 on recent x-ray, she is unable to walk for any great length of time, sitting or standing for any period of time causes pain and the act of standing from sitting she finds difficult, crouching as she would to small children is near impossible as is leaning forward.  She finds it difficult to cook, climb stairs, dress or bathe without extreme difficulty or assistance and is in almost constant pain.”

15. The stage two IDRP decision, made by the Council’s Head of Corporate Finance, sent to Mrs Hutchings on 20 October 2005, was that the Regulations were applied correctly and fairly by the Council (as Mrs Hutchings’ employer) and that consequently the decision to refuse her application for ill health early retirement was reached reasonably.  In relation to the further medical evidence provided by Dr Fildes, the Council said,

“23. In considering the medical opinion of Dr Fildes, it has to be borne in mind that he does not hold himself out as an Occupational Health Physician… That is not, of itself, determinative as the medical opinion of medical practitioners who are not so qualified can be taken into account in deciding, for example, whether there are grounds to seek a further opinion of an independent Occupational Health Physician.
24. This would be in order to assist the Pensions Administering Authority to reach a decision on the second stage appeal and on the medical implications of the applicant’s current condition and their fitness or otherwise for discharging efficiently the duties of their employment or any other comparable employment with their employer because of ill health or infirmity of mind or body.

25. In this case, two independent Occupational Health Physicians have considered your medical case notes and supporting evidence, in February and June 2005 respectively.  Both reached the conclusion that the criteria for ill health retirement were not satisfied.  Dr Fildes is of the view that the osteoarthritis of your lumbar spine has progressed since 2002.  He logged the limitations that your condition places upon movement and straightforward domestic and employment-related tasks requiring normal mobility and reasonable bodily flexibility.

26. There is a common misconception that Occupational Health Physicians should medically examine every patient referred to them for consideration in order to assist in forming an opinion as to whether their medical condition meets the requirement for ill health retirement.  However, their common practice, as understood from pervious cases, is only to call for a medical examination if, in their professional view, that is necessary, in the particular circumstances of a given case, for them to form their opinion in addition to having access to the medical notes and reports.  Consequently, I draw no adverse inference from the fact that neither Dr Orton nor Dr Denman chose to call you for a medical examination.  I am also satisfied that Dr Roberts recorded in his consultations with you essentially the same symptoms and physical constraints arising from your medical condition as are reported by Dr Fildes.
27. I am not persuaded that sufficient grounds are made out on the medical evidence for the opinion to be sought of a third Occupational Health Physician, either to resolve a significant difference of medical view between doctors or by reason of the passage of time and any resulting deterioration in your medical condition.”
16. Following a subsequent letter from OPAS whose assistance Mrs Hutchings had sought, the Council’s Head of Corporate Finance said on 13 December 2005,
“… Dr Denman’s specialist review of Mrs Hutchings case and medical notes was close in date to, but pre-dated the medical review and x-ray carried out by her GP, Dr Fildes, which medical review was presumably also carried [our] in July and upon which he based his subsequent report dated 14 October.

………………

I must stress that an open mind is kept at the second stage appeal as to the possibility that further medical evidence of sufficient weight might be adduced which might indicate the need for the decisions of the independent Occupational Health Specialists to be revisited or the opinion of a further independent Occupational Health Specialist to be sought.  It was in that light that the subsequent report of Dr Fildes dated 14 October was very carefully considered.

However, because of the mandatory statutory role of the Occupational Health Specialist under the Pension Regulations, their decisions on the permanence or otherwise of incapacity necessarily carry considerable weight, especially where those decisions and reviews are effectively quite closely contemporaneous with other medical evidence which the authority is invited to take into account.  It can also be presumed that Occupational Health Specialists will take into account the prognosis for the patients condition and whether any rapid or evident likelihood of deterioration should be factored into their decision.”
17. Mrs Hutchings and her employer subsequently agreed that a voluntary termination of her contract would take effect from 31 December 2005.  
SUBMISSIONS

18. Mrs Hutchings submits:

18.1. Although Dr Roberts did not think she qualified for ill health retirement in December 2004, this was because he thought that her arthritic hips could be replaced rendering her fit for work.  Her GP subsequently sent Dr Roberts information about arthritis in her lumbar spine.  When she then met with Dr Roberts again in January 2005, he told her that with her GP’s letter and his report saying that she would be unlikely to provide regular and efficient service in her job role, her ill health retirement would be through in eight days.  However, three weeks after that, the Council sent her a letter advising her that her ill health retirement application had been declined.
18.2. During the stages of appeal, she provided more evidence including the results of an up to date x-ray on her lumbar spine, but the Council decided that did not warrant another occupation health physician examining her.  

18.3. She still suffers from arthritis pain on a daily basis and the stress of having to fight for what she believes is her right is causing her more stress.

18.4. She would like a comprehensive review of her case, with an occupational health physician having all the evidence, including the new x-ray results, and having the chance to talk to and examine her.

19. The Council submits:

19.1. During both stages one and two of the IDRP, the specified persons dealing with the appeal sought all necessary information and clarified the process followed by the employer and in respect of the stage one appeal as appropriate and obtained further guidance and details where necessary, as evidenced in the determinations.

19.2. The legal requirements in the Regulations were applied reasonably, fairly and correctly.

19.3. The opinions of two independent medical practitioners were sought who both independently stated that Mrs Hutchings did not meet the criteria for ill health retirement under the Regulations.

19.4. The decision reached was not perverse.  Mrs Hutchings was treated fairly and equitably throughout her application for ill health retirement, including by the Council as her employer and at both stages one and two of the IDRP.
19.5. Doctor Orton and Doctor Denman can be reasonably expected to have factored into their decision the likely prognosis for Mrs Hutchings, at the very least until 31 December 2005.  Doctor Fildes examination and assessment in July 2005 was carried out very close in time to their evaluation.  Doctor Fildes letter was not sufficient in evidential terms to displace two independent certificates, timeously made as required under the Regulations.
19.6. The Council has two separate and distinct legal roles as the Employer and the Administering Authority for the Scheme.  There are also distinct roles at the first and second stage of the IDRP.  Scrupulous care is taken by the Council to differentiate the separate roles.

CONCLUSIONS

20. Under Regulation 27(1), if Mrs Hutchings left her employment by reason of being permanently incapable of discharging efficiently the duties of that employment, or any other comparable employment with her employing authority, because of ill-health or infirmity of mind or body, she would be entitled to an ill-health pension and grant.
21. Mrs Hutchings contract of employment was brought to an end by agreement between her and the School.  Even if her employment had ended because she was ill or infirm, that would not of itself mean that she met the criteria. That would depend on whether she was permanently incapable of discharging efficiently the duties of her employment, or comparable employment. A factor in deciding whether any current illness or infirmity was permanent could be whether it was likely to improve as a result of medical treatment.
22. In considering Mrs Hutchings’ application for ill health early retirement, Regulation 97(9) required the Council to obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion Mrs Hutchings was permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body before making a decision as to whether she may be entitled under Regulation 27 on the ground of ill-health or infirmity of mind or body.
23. Two occupational health physicians, Dr Orton and Dr Denman, provided certificates but both concluded that Mrs Hutchings did not meet the criteria. At first sight this seems to be at odds with the Council’s own Occupational Health adviser, Dr Roberts, who was supportive of her request.  The reason for the difference seems to lie primarily with whether her condition could be regarded as permanent. 
24. Before the termination of Mrs Hutchings’ employment contract, and while the matter was being considered under stage two of the IDRP, Dr Fildes provided further medical evidence.  Dr Fildes referred to new x-rays which in his opinion showed a progression of Mrs Hutchings’ condition.  That might have led the Council to seek a further certificate from another occupation or health physician under Regulation 97. 
25. That Mrs Hutchings’ condition had deteriorated since her application was previously considered was not of itself a reason to cast doubt upon that earlier decision. Nor did Dr Fildes’ evidence deal directly with the question of whether or not Mrs Hutchings’ condition might be expected to improve as a result of any future medical treatment.  What was being undertaken at that stage was a review of the decision originally taken by the Council as Mrs Hutchings’ employer and of the stage one IDRP decision.  Where the Council had an involvement as the administering authority for the Scheme.  Such a review is different from deciding whether Mrs Hutchings met the criteria at some later date.  The evidence from Dr Fildes would have been more relevant to that later question although later evidence might at times be relevant in determining what the member’s condition was at an earlier stage. 

26. In fairness to Mrs Hutchings, the Council ought now to consider that later evidence in order to establish whether at the time she left their employment on 31 December 2005 she was permanently incapable of discharging efficiently the duties of that employment, or any other comparable employment with her employing authority, because of ill-health or infirmity of mind or body. I am making a direction to achieve this. 

DIRECTION
27. Within 56 days of this determination, the Council should obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body (in compliance with Regulation 97(9)).  

28. Within 14 days of receiving that certificate, the Council should consider and notify Mrs Hutchings of its decision as to whether as at 31 December 2005 she was permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with her employing authority because of ill-health or infirmity of mind or body.  If the decision is in Mrs Hutchings’ favour, the Council should arrange for the resulting benefits to be paid to her together with interest calculated on a daily basis at the rate used by the reference banks. 

DAVID LAVERICK

Pensions Ombudsman

28 February 2007
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