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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Kay

	Scheme
	:
	Barclays Bank UK Retirement Fund (the Fund)

	Respondent
	:
	Barclays Bank PLC  (the Bank)


MATTERS FOR DETERMINATION 

1. Mrs Kay was denied an incapacity pension when she applied in 1997. She says a prognosis of a recovery within three to five years was incorrect. Mrs Kay’s complaint is that the Bank has refused to reconsider its decision based on current medical evidence. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RULES 

3. At the time of the incident, in 1997, Mrs Kay was a member of the Woolwich Building Society Pension Fund (the Woolwich Fund). Rule 3.5.1 of the Woolwich Fund provides:
“A member who because of incapacity and either at the request of or with the consent of his Employer, and in either case with the consent of the Society, retires from Service before Normal Retirement Date will be entitled to payment of an immediate pension calculated in accordance with Rule 3.5.2 or 3.5.3”

4. Incapacity is defined as follows:

““Incapacity” means physical or mental deterioration or injury which appears, in the opinion of the Society, (which may act upon such medical evidence as it may require), likely to incapacitate the Member. 
“Serious Incapacity” means such Incapacity (not being Total Incapacity) as will, in the opinion of the Society, prevent the Member from following his normal employment throughout the period to Normal Retirement Date; and 

“Total Incapacity” means such incapacity as will, in the opinion of the Society, prevent a member who retires after 20 July 1995 from being gainfully employed throughout the period to Normal Retirement Date.”  
MATERIAL FACTS

5. Mrs Kay was born on 12 March 1952.

6. Mrs Kay was employed by Woolwich Building Society (Woolwich) as a District Manager.

7. On 21 March 1997, she suffered an injury in the course of her duties and went on immediate sick leave. She did not return to work.
8. Mrs Kay applied for incapacity benefit but her application was rejected on the basis that both her GP and an independent occupational physician agreed that she would make a full recovery before normal retirement age.
9. Mrs Kay’s employment with Woolwich was terminated on 31 December 1997 by reason of redundancy.
10. In October 2000, Woolwich merged with Barclays.
11. On 23 August 2004, Mrs Kay wrote to Barclays saying that the Woolwich medical adviser had told her in 1997 that she would recover in three to five years’ time. She claimed that the original decision was flawed as her condition had not improved and that she could substantiate this with medical evidence. 
12. Mrs Kay’s complaint was considered under Stage 1 of the Internal Dispute Resolution Procedure (IDRP) and, on 29 December 2004, was rejected on the basis that “All the medical evidence available at the time the decision was taken indicated that you would be able to return to work before your Normal Retirement Age.”
13. Mrs Kay initiated Stage 2 of the IDRP. In summary she stated that:

· the decision to terminate her contract without an incapacity pension should not have been taken as there was not enough information on which to base this decision.

· the Woolwich Medical Advisor should have referred her for an X-ray, which would have shown the seriousness of her disability. 
· X-Rays taken in 2000/2001 could be submitted to substantiate her claim.  

14. The IDRP Disputes Panel met on 3 February 2005 to review the complaint. Mrs Kay was present at the meeting. The Panel advised Mrs Kay that it could not take account of X-rays taken in 2000/2001, as they related to her condition after the termination of her employment with Woolwich. They did, however, agree to take advice from their current medical advisers as to whether, based on the information available to the Woolwich Medical Adviser at that time, an X–ray should have been requested before providing an opinion.
15. On 4 March 2005, having taken further advice, the Panel wrote to Mrs Kay stating:

“As explained to you at the Panel meeting, neither the Panel nor the Bank can consider these X-rays as they relate to your condition some time after your redundancy from the Bank. However, the Bank did feel it important to refer your concerns with regard to an X-ray to its advisor.

The Bank’s medical advisor (AXA PPP) has given the following opinion:

“I have reviewed the information provided. Dr Robertson’s [independent occupational physician] report would seem to be appropriate to her case, especially given the associated general practitioner’s report. In answer to your specific questions, it is not the position of the occupational physician to initiate any treatment interventions or investigations. This would be the territory of the GP. In any case a lumbar x-ray at that point would not be expected to provide any significant information. Any on-going problems should have been discussed with her general practitioner who would then arrange for further orthopaedic review if appropriate…” 
16. Mrs Kay sought help from the Pensions Advisory Service (TPAS). On 19 October 2005, she sent her TPAS advisor a medical report from a Chiropractor. The report, which was dated 19 October 2005, stated: 

“Mrs Kay presented in this office on 31 January 2001. Mrs Kay stated that she had been mugged four years previously and had continued to suffer back pain from that time until the present. …
CONCLUSION
Since beginning treatment Mrs Kay has made steady improvement. She has however had a number of relapses. 

At the time of the original visit I did not utilize the Os-Westry pain questionnaire. I have begun using it since then. I asked Mrs Kay to complete the questionnaire on 3 September 2005. This shows Mrs Kay has a disability rating of 64% in her cervical and 66% in her lumbar spine. 

I believe that Mrs Kay can be maintained at a high functional level but do not anticipate a full recovery. …”

SUBMISSIONS

17. The Bank submits:

17.1. The Woolwich, in 1997, refused its consent in an appropriate and reasonable manner based on the medical evidence before it.
17.2. The decision of Lightman J in Spreadborough v Pensions Ombudsman Ch 2004 is not relevant in this case. It would point out that Mrs Kay has not submitted any medical evidence. An X-ray taken in 1999/2000 cannot go towards the complainant’s condition in 1997 due to (a) the passage of time, and (b) it would not assist in diagnosing the complainant’s condition.

17.3. The decision in Spreadborough involved a very specific condition where medical opinion was evolving which does not apply in Mrs Kay’s case. In any event 
17.3.1 a member is not entitled to re-open a previously accepted or unappealed decision on the evidence then adduced i.e the diagnosis and prognosis.

17.3.2 A member may only revive a failed claim in exceptional circumstances where justice so requires. Mrs Kay identifies no exceptional circumstances.

17.3.3 Even if exceptional circumstances were to apply then caution would still need to be exercised.    
17.4. The Bank has seen the report dated 5 October 2005. It is noted that the report was produced over eight months after the Stage 2 meeting and refers to an examination of Mrs Kay in 2001, which is some four years after the decision in 1997. 

17.5. In any event, the report concludes that Mrs Kay “can be maintained at a high functional level”. This conclusion does not support Mrs Kay’s assertion that she is incapacitated to the level required by the Rules of the Fund. 
18. Mrs Kay submits:

18.1. She was refused incapacity benefit on the basis that her back injury would repair in three to five years. It did not, therefore the original diagnosis must have been incorrect. 

18.2. The Bank was aware of the three to five year prognosis.

18.3. She has been unable to work full time since 21 March 1997 and she is in receipt of Disability Living Allowance and Industrial Injuries Benefits.
18.4. She falls into the “Serious Incapacity” category, which means she cannot carry out her normal employment with the Woolwich as a Senior District Manager.
18.5. The Bank is not prepared to a take account of the X-rays taken by her Chiropractor or the detailed report issued by her which outlines the components of her injury.
CONCLUSIONS

19. Mrs Kay complains that the Bank has refused to reconsider the decision made in 1997 not to award her an incapacity pension. She contends that it should have taken account of an X-ray taken in or around 1999/2000 and a report from her Chiropractor written in 2005 some eight years after the incident.  The Bank argues that an X-ray taken in 1999/2000, and the report dated 5 October 2005, cannot be relevant to the complainant’s condition in 1997. Whilst I agree that both the X-ray and the chiropractor’s report were not available at the time of the 1997 decision, it does not automatically follow that a decision-maker should ignore later evidence as to what a member’s state of health was at the time he/she left employment. Reference has been made to the decision in the case of Spreadborough v Pensions Ombudsman [2004] EWHC 27 (Ch). Mr Spreadborough was a member of the Local Government Pension Scheme (LGPS). That case turned on the precise wording within the Regulations which govern the LGPS, which provided entitlement to ill health benefits from the time that a condition became permanent. So once it was accepted that the condition was permanent, the question then was at what point in time had the condition become permanent. The Regulations which govern the LGPS state:
“Regulation D11 of the Scheme, under the heading of "Entitlement to deferred retirement benefits ("preserved benefits")" reads:

(1)
If a member who ceases to hold a local government employment-

(a) ...

(b)
fulfils one of the following requirements, namely-

(i)
he has a statutory pension entitlement; ...

then, ... he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; ...

For the purposes of paragraph (1) the "appropriate date", in relation to any person, is his 65th birthday or, if earlier, the earliest of the following-

(a)...

(b)
any date on which he becomes permanently incapable, by reason of ill-health or infirmity of mind or body, of discharging effectively the duties of the employment he has ceased to hold; ...” 
20. There is no such equivalent in the Woolwich rules from which it is clear that entitlement becomes payable immediately upon retirement. Thus, whilst the Bank has had some regard for later material in considering whether the Woolwich’s earlier decision was correct at the time, it would not be open to Mrs Kay, as in Spreadborough, to argue that, if her condition does not in fact improve, her entitlement should be backdated to the date of the original application and decision.
21. As far as the X-ray is concerned, I have some sympathy with the Bank’s argument in that it would reflect Mrs Kay’s condition at the time it was taken, rather than at the date of the decision. This is particularly so as there was no accompanying report giving an opinion of Mrs Kay’s condition at the time the X-ray was taken, when the incident occurred or even at the time the Bank was asked to consider it. 
22. I am unclear precisely when the report dated 5 October 2005 was presented to the Bank. It certainly could not have been in their possession when they were first asked by Mrs Kay to review the 1997 decision, or even when her complaint was considered under the IDRP, as the report was not written until some seven months after the Stage 2 IDRP decision was reached. The Bank has said, however, that, in any event, the report does not confirm permanency. It seems therefore that the Bank was in fact prepared to take account of the report dated 5 October 2005. However, the Bank’s conclusion was that the report did not contain information about Mrs Kay’s condition in 1997 which might tend to suggest that the decision taken then was incorrect. The report does refer to Mrs Kay’s improvement and her level of ongoing functionality. Whilst Mrs Kay may not have made the full recovery within the originally anticipated timescale, I am unable to conclude that the Bank’s decision in this respect is therefore unreasonable. 
23. The Bank also consulted their medical advisors as to whether, based on the information available to the Woolwich medical adviser in 1997, an X–ray should have been requested before providing an opinion. The medical advisor opined that “a lumbar x-ray at that point would not be expected to provide any significant information.”  I am satisfied that the Bank properly considered the information available to them when asked to review the decision reached by the Woolwich in 1997.  
24. Mrs Kay believes that the Bank should have considered the fact that she is in receipt of Disability Living Allowance and Industrial Injuries Benefits. Whilst the criteria for an award of those benefits are different to the criteria for ill health retirement, it is not unreasonable to expect the Bank to take account of this matter.  However, taking such a matter into account is not the same as being bound by the State’s decision. Mrs Kay still needs to meet the tests under the Rules of the Fund, which has not been established.

25. For the reasons given above I do not uphold this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

10 October 2007
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