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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs D Cook

	Scheme
	:
	US Forces UK Employees AVC Scheme

	Respondents
	:
	The Trustees of the US Forces UK Employees Pension Scheme (the Trustees)
Norwich Union Life & Pensions Limited (Norwich Union)


MATTERS FOR DETERMINATION 

1. Mrs Cook asserts that it was never explained to her before 2002 that a 5% charge would be made for additional voluntary contributions paid on a monthly basis. She is of the opinion that such a charge is excessive.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mrs Cook was an active member of the Scheme until she was made redundant in June 2006. She began paying Additional Voluntary Contributions (AVCs) in 1994. Norwich Union say that their records show that the AVC Scheme was originally set up in 1973.
4. Norwich Union have explained that the AVC policy, into which Mrs Cook contributes, is designed to provide a guaranteed cash sum at normal pension age. In addition, it attracts an annual bonus, together with a terminal bonus calculated at normal pension age.

5. Mrs Cook sent an e-mail to the Program Administrator (Pensions) on 22 December 1994 asking that her AVCs be increased to 8% (from 4%) and that she be sent a new illustration of projected benefits. Neither the Trustees nor Norwich Union have been able to locate a copy of such an illustration. Mrs Cook thinks she may not have received an illustration and was simply referred to an illustration previously issued in 1993. The illustration produced in April 1993 (sent to Mrs Cook’s advisers) was on the basis of her early retirement at age 50 and on her making contributions of £144.63 or £318.18. The fund values and projected pensions were quoted on the bases then required by Regulators. On the basis of the £144.63 AVC, the fund values quoted were £21,058 (assuming an 8.5% return) and £26,447 (assuming a 13% return) giving a projected pension at age 50 between £1,747 and £2,607. If the AVC was at the monthly rate of £318.18, the resulting fund values were shown as £46,460 and £58,349 giving projected pensions of £3,855 and £5,751.
6. Mrs Cook sent another e-mail on 27 January 1995 asking to increase her AVCs to 11% of her salary.  She says that she followed up her request for a benefit illustration and eventually received information in 1996. Norwich Union wrote to her advisers, on 15 January 1996, providing illustrations based on retirement at age 50 and age 60. The fund values were again quoted on the regulatory bases
 giving a pension at age 50 between £2,788.85 and ££4,540.29 and a pension at age 60 between £8,348.31 and £21,688.67.
7. Mrs Cook’s advisers wrote to her on 15 March 1996:

“At your current level of funding you have secured a Basic With Profits AVC fund of £71,091 at age 60. This fund will have bonuses added each year, these totalling to-date £2,457 …

Future bonuses will of course increase the fund and depending on the rate of bonus, at 5% growth the value at 60 will be £117,797 or at 12% growth the value will be £202,527. The fund at age 60 would in turn allow you to purchase a lifetime pension of between £8,348 p.a. and £21,688 p.a. depending on the total value of your fund and interest rates applying at your retirement. Clearly if you were to elect to start your pension at age 50 the figures would be substantially lower as described in the Norwich Union letter of the 15th January.”

8. In August 2002, the Trustees issued a newsletter which said (inter alia):
“What charges are levied against my contributions?
The charging structure of the traditional with-profit contracts (group policies FEP6174 and AEP8162) are totally different to the newer unit-linked policy …

Traditional with-profits policies
Under the traditional with-profit policy arrangements, charges are implicit within the premium rates and bonuses, and are not readily identifiable. The only explicit charges are an annual policy fee (currently £31 for increments made in April 2002) and a service charge of 5% of contributions for monthly payments …
The insurer decides the level of the bonus each year. Not all of the investment return is distributed each year … Norwich Union withholds whatever charges are necessary to cover the administration costs of the policy from the bonuses added.”

9. Mrs Cook queried the existence of the 5% charge. She said that it had never been mentioned before and, because members had not been given the option to contribute on an annual basis, was unjustified. Mrs Cook calculated that the charge amounted to approximately £1,000 over the eight years her policy had been in place.
10. The Program Administrator (Pensions) responded on behalf of the Trustees and said that the matter had been referred to their advisers, Mercer Human Resource Consulting (Mercers), to take up with Norwich Union. Mercers had been appointed in 1996. Mrs Cook was told that Mercers had advised that such charges were not uncommon amongst older contracts which specified that a certain level of contribution must be paid at certain frequencies and charged a loading if contributions were paid less frequently or enhanced terms if contributions were paid in advance. The Program Administrator said that a charge of 5% had not seemed unrealistic when inflation was high but seemed less reasonable, in times of lower inflation. She said that Mercers were discussing the possibility of reducing the charge with Norwich Union. In the same letter, the Program Administrator said that Norwich Union had advised that the guaranteed paid-up capital sum and bonuses accrued to March 2002 amounted to £27,410.
11. In response to enquiries from Mercers, Norwich Union said that the 5% charge would continue whilst contributions were paid on a monthly basis. With regard to the annual policy fee, Norwich Union listed the fees charged: since 1 February 1994, £20; from 6 April 2000, £25; from 6 April 2001, £30; and from 6 April 2002, £31. They said the fee would be subject to review in April 2003. With regard to the 5% charge, Norwich Union said:

“Regarding the 5% loading because premiums contributions are paid monthly, this adjustment is made because the structure of the rates used to calculate benefits and bonuses assumes contributions are paid on an annual basis. If there were no adjustment, those members of schemes for whom we do receive annual contributions would receive no advantage. An alternative method would be to have separate rate tables for the varying payment methods.”

12. Mercers met with Mrs Cook in November 2002 and passed her a copy of Norwich Union’s response. They also passed her a copy of a ‘Technical information’ booklet (PN 34 009 October 2002) produced by Norwich Union. This stated:

“Charges
Policy Fees
Regular contributions - £30 each year.

Single contributions - £30 with the first contribution in each year.
These amounts are included within the contribution.
Investment of contributions
Contributions after the deduction of the policy fee will be used to provide guaranteed benefits …

Bonuses
The current bonus system includes the following:

Regular Bonus
This is normally declared at the end of each calendar year. Once earned, the bonus becomes a permanent addition to the plan and cannot be taken away. However, it is reduced on early retirement or if the benefits are transferred away from Norwich Union. Benefits payable on death (if the return of fund basis is chosen) or at the normal retirement date will include any regular bonuses earned to that date.

Final Bonus
Rates of final bonus are reviewed at least once a year and are paid at the normal retirement date. An allowance may also be made on early retirement, transfer and, where the return of fund basis is chosen, on death before retirement.

Future bonus rates cannot be guaranteed and may vary.
Benefits on retirement

At the selected retirement age, the guaranteed benefits, together with any bonuses, will form a retirement fund which may be used to provide a pension for the member and, if required, pension(s) for dependant(s) …”

13. In response to a complaint from Mrs Cook, the Trustees said:
“We can confirm that no commission is currently being paid in respect of contributions to the AVC policy, and that the explicit charges currently being levied are the £30 annual policy fee and the 5% loading on your contributions due to monthly payment. As was previously explained to you, the commission paid to the trustees’ previous advisers, F D Phillips, does not affect the benefits paid to you from the policy at retirement. Assuming that you continue to pay contributions at the current rate through to the stated retirement age under the policy, your retirement fund will be the guaranteed capital sum plus the annual bonuses granted by Norwich Union and any terminal bonus which Norwich Union may add to the policy at that time. The payment of commission or the levying of internal charges by the insurer will not reduce this. You are correct in stating that the policy would provide a higher benefit if no commission had been paid; on that basis, the guaranteed capital sum at retirement would have been set higher, but the fact is that this was a commission paying policy from the outset. When the policy was amended to a commission-free basis by Mercer, your capital sum at retirement was increased to reflect this.
…

The 5% monthly loading should perhaps not be looked upon as a charge in itself. The Norwich Union contract sets its guaranteed capital sum in the same way as many traditional insurance contracts, using the assumption that the annual premium will be paid when it falls due. This would usually be at the start of the contract and annually thereafter. As the typical method of payment of AVC contributions is monthly, the contract still gives the member the same capital sum as if premiums were paid annually, but applies the loading to make up for the fact that the money is not received up front. The member therefore gets a higher capital sum than if the insurer assumed that the premiums were paid monthly. Mercer have requested that Norwich Union reduce the level of the charge, as it seems a little high when interest rates are as low as present, but Norwich Union have refused to change the rate.”
14. An enhancement of £1,676 was added to Mrs Cook’s AVC account when the policy switched to a nil commission basis.
15. Mrs Cook ceased paying AVCs in April 2003. She asked if she could pay AVCs on an annual basis and was told that it was not possible to pay annually in advance because of tax implications. (I assume a concern that contributions in a tax year should not exceed the IR maximum.  These could be exceeded if employment ceased during the tax year despite a contribution having been paid on the assumption that employment would continue for the full year.) She was also notified that the guaranteed sum payable at normal pension age would be reduced because she had ceased contributions. The Trustees said that Mrs Cook could pay a lump sum at the end of the year to avoid the 5% loading but that this would mean that there would be a lower ultimate return. They said:
“… your contributions would be allocated at the end of the policy year, rather than at the beginning as they are now, and this would mean that they would accrue a lower ultimate return than is currently the case. Your stated guaranteed sum at retirement would have to be adjusted downward, to reflect the cessation of annual contributions, and would then be adjusted upward after payment of every single premium. Whether or not the reduction in the eventual benefit paid under the policy would be less than your saving in annual loadings would not be known until retirement.
You will shortly be receiving the renewal form for AVCs. If you wish to stop contributing at this time, it is possible for the policy to remain active should you wish to recommence payments next year. A premium must be paid into the policy at least once every two years otherwise it will be made paid up.”

16. Mrs Cook sent an e-mail to the Program Administrator on 12 March 2003 in which she said:

“The booklet states that AVCs can be paid as single premiums and/or periodic contributions which doesn’t exactly agree with the advice I was given where I would be penalised by paying one single annual premium. If the book is correct, can you explain what is meant by “single premiums” if it doesn’t mean annual? The rules themselves do not refer to contributions but only say “on a basis agreed between the Member and the Trustees” which is what I am trying to agree. Obviously I’d prefer to pay my single annual premium up front so that my guaranteed sum does not change, and my fund doesn’t suffer.”

17. The Program Administrator referred the question to Norwich Union, who responded:

“There is no discrepancy between the booklet wording and what has been advised to you in previous correspondence … The complication is that, as you are already making AVCs close to the maximum amount permissible, you would have to give up making some of your regular contributions (hence the reduction in your guaranteed sum at retirement) in order to give you the capacity to make single premium payments at the scheme year end.

A member who does not currently pay AVCs, or is at least nowhere near the maximum, would be free to make a sizeable single premium near the end of the scheme year end, or perhaps more than one single premium at different times during the year, provided that the total of AVC and the member’s regular contributions paid to date does not exceed 15% of total taxable earnings in the year to date.”

18. Mrs Cook said that what she wanted to do was pay an advance single premium for the following tax year.
19. In response to a letter from Mrs Cook’s TPAS adviser, Mercers said that neither they nor the Trustees had copies of the materials used by the Trustees’ former advisers, F D Phillips.
20. F D Phillips have explained that they received a telephone call from Mrs Cook in December 2002. The file note they have provided indicates that Mrs Cook explained that she was questioning the charges on the AVC scheme and also asked F D Phillips what commission had been paid. F D Phillips wrote to Mrs Cook on 30 December 2002:

“Commission. Given that over six years has elapsed since our involvement the records in relation to commission payments are incomplete. The normal terms of commission for these Group AVC schemes was at the rate of 33.75% of the premium for the first 27 months of payment reducing to 2.5% thereafter. These percentages could be less depending on the period of time until normal retirement age. Our records do not show the level of contributions you made from inception, only that by November 1996 you were contributing at the rate of £225.59 per month. As you mention the premium allocation rate for these schemes was 60% for the first 27 months, increasing to 100% up to five years and thereafter at the rate of 105%. With the introduction of Stakeholder Pensions in April 2001 many of these group AVC schemes were modified to reflect the terms available under a Stakeholder pension. These normally limited charges to 1% p.a. Where these lower charges applied, the allocation rates were similarly adjusted, generally at a level 99% of premium throughout the term of the contract. By April 2001 you presumably would have been enjoying an allocation rate of some 105% on your AVC plan and as such would not have benefited from any alteration of terms. I do not of course know if the terms of the AVC contract were altered  after William M Mercer’s were appointed as the new advisers in 1996.”
“Monthly charge. I was not aware of such a charge. Possibly you are confusing this with the Bid/Offer charges that used to apply to all such unitised schemes.”

21. Mrs Cook telephoned them again on 2 January 2003 and said that Mercers were of the opinion that the information F D Phillips had provided in respect of allocation rates was incorrect because she was not in the unitised plan (an alternative AVC option later offered by the Trustees) but in the with profits plan.
22. F D Phillips have provided a copy of their file note of this conversation. This indicates that F D Phillips explained that they did not have a personal file for Mrs Cook and this suggested that she had not made a personal appointment with them. Mrs Cook agreed that this was likely. F D Phillips said that they had assumed that she was in the unitised plan. They also explained that they did not keep accounts over six years old and could not confirm what commission payments had been received.
SUBMISSIONS

Mrs Cook

23. Mrs Cook submits:

23.1. She was not provided with any literature when she started paying AVCs nor did she receive annual benefit statements for the first three years. This prompted her to write to Norwich Union to check that they were actually receiving her contributions. Their response was the only confirmation she had to indicate that she had an AVC arrangement. She was not given any period of grace in which to change her mind. Nothing was sent to her to show that she had an AVC policy until she started to receive bonus statements.

23.2. She reduced her AVCs in 1996 because of misgivings about the level of commission being paid to F D Phillips but put them back up when Mercers were appointed and no further commission was paid.

23.3. She ceased to pay AVCs into the Norwich Union policy in order to prevent the continued unauthorised deductions. When she asked to pay a lump sum into the policy in 2006, this was refused on the grounds that the policy was now paid-up. This will prevent her from taking advantage of the latest changes allowing higher contributions.
23.4. She was told, by F D Phillips, that the allocation rate would be 105%
. In effect this means that Norwich Union are charging 10%.
23.5. The charges are excessive, particularly in view of the high early year penalties and commission paid.

23.6. The 5% charge (which Mrs Cook calculates has amounted to £2,000 in her case) should be added to the value of her fund. She should be allowed to make a one-off contribution to make up for the lost opportunity to contribute since 2003 (Mrs Cook calculates that this would amount to £24,000 being 10% of her salary over this time). Backdated bonuses should be applied to the policy so that she is not disadvantaged.

23.7. The illustrations referred to by the Trustees (see below) were based on initial estimated contributions only and are not indicative of initial and subsequent higher and lower contributions.

23.8. The booklet, “Topping Up Your Pension” (see Appendix, paragraph 5) clearly authorises her to pay annual, single or monthly contributions if she wished. The main scheme rules also allow single payments and this is confirmed by the March 1998 scheme booklet (see Appendix, paragraph 6). She was denied the option to pay an annual premium and the 5% charge should have been waived at this point. She should have been allowed to make an annual payment in 2003, which would have greatly boosted her fund and saved her a lot of tax.
23.9. Mrs Cook has explained that she obtained the booklet at an annual briefing on AVCs in 1999. She says that she was, at this time, considering increasing her AVCs.

23.10. She did not want to stop paying AVCs in 2003 but the refusal to allow her to pay annual premiums forced her to terminate her monthly payments in anticipation of her retirement in December 2003.

23.11. Correspondence between F D Phillips Limited and Norwich Union in 1993 shows that, in 1993, the sum of £21,058 was quoted as likely to be available to her at age 50, based on contributions of £15,620 (£144.63 per month for nine months), with 8.5% growth; a total profit, over nine years, of £5,438 (35%). By April 2002, her contributions had exceeded £15,620 (they amounted to £20,183). On the basis of the 1993 quote, the fund value would have been £27,247. In 1995/1996, she increased her contributions and was quoted £46,066 at age 50. Neither quote mentions charges or a 5% loading/administrative charge.

23.12. The letters from F D Phillips Limited show that she did have personal dealings with them. She had a lot of dealings with them between 1994 and 1995 because she was trying to obtain documentation and a copy of the policy document, which she did not obtain until 2002. That policy was dated 1997; three years after inception.

23.13. F D Phillips denied all knowledge of the 5% charge and they sold the policy to her.

23.14. If she had been made aware of the 5% charge for monthly contributions, she would have requested annual payments much earlier than she did.

23.15. She did ask for a copy of the technical document, in her general requests for policy documentation, and this resulted in the correspondence from F D Phillips Limited and Norwich Union in 1993 and 1996.

23.16. She increased her contributions again in 1999 and the form she completed clearly shows that AVC contributions would then be commission free. The term “commission free” usually means “no charges”. This is the basis upon which she increased her contributions. The 5% loading is therefore unauthorised; unlike the annual policy fee, which was known about and therefore authorised.

23.17. Her early retirement figures are not being honoured because of the 5% charge, which will eventually come out of the bonuses accrued.

23.18. Norwich Union stated, in 2003, that they would need a return of more than 9% to pay out more than the guaranteed sum. This is not what was presented in the 1993 or 1996 illustrations, when returns of 8.5% and 5% were enough to ensure high fund value payouts at early or normal retirement.
The Trustees

24. The Trustees submit:

24.1. Participation in the AVC scheme is voluntary. All members who participate in this type of AVC policy are subject to the 5% charge.

24.2. The 5% charge is levied by Norwich Union and not the Trustees.

24.3. Mrs Cook attended a pension seminar in 1994 with F D Phillips and requested information about the benefits she was likely to receive from the AVC arrangement. This was provided for her in August 1994.

The Trustees (and Norwich Union) have provided a copy of the information sent to Mrs Cook in August 1994. This consisted of two illustrations for the ‘Cash Plus Individual Pension Plan’, for selected retirement dates of 60 and 65. The illustrations quote a ‘Guaranteed Retirement Fund’ of £25,790 and £39,151, respectively. On the bases of assumed rates of return of 6% and 12%, the illustrations quoted illustrative retirement funds of £47,000 and £92,500 and £117,000 and £231,000, respectively. They state:
“These two amounts do not represent the upper and lower limits of the possible amount of benefit. What is actually payable will depend on future bonuses added to the plan …”

The illustrations also stated that they must be read together with Norwich Union’s Cash Plus Technical Specification M(L) 470 (see Appendix, paragraph 3).

24.4. Mrs Cook was a trustee from 23 October 2000 to 24 September 2001, when she resigned.

24.5. They were unable to locate information about the AVC Scheme when Mrs Cook applied to my office and contacted Norwich Union, who were also unable to locate any documents.

Norwich Union

25. Norwich Union submit:

25.1. Mrs Cook commenced AVC payments in February 1994 by which time the scheme had been up and running for some twenty years. Norwich Union would not have provided any information to her, either directly or via the Trustees, about the charges.
25.2. Their files do not show what information was provided to the financial advisers.

25.3. They have not been able to locate any documents dating from the time the AVC scheme was set up. They have been able to locate a With Profits Group AVC technical specification (an internal document dating from the early 1990s) and a Cash Plus Individual Pension Plan technical information booklet (dating from 2000), which is the current version of the document M(L) 470 referred to in the 1994 illustration sent to Mrs Cook. Extracts from these documents can be found in the Appendix.
CONCLUSIONS

26. Whilst I appreciate that the Scheme has been running for some time, I am concerned that neither the Trustees nor Norwich Union have been able to provide me with the original contract documents which provide for the 5% deduction. Norwich Union have been able to provide me with internal documents which describe how the Scheme is to be administered but these do not, in themselves, establish authorisation for the 5% deduction. They do, however, indicate that it is likely, on the balance of probability, that some such condition attached to the policy when it was first set up. The documents submitted to me by Mrs Cook do not constitute the original policy document, but are endorsements to the policy documents registering Mrs Cook’s membership of the scheme.
27. I use the word ‘deduction’ rather than charge because of the way in which the Cash Plus scheme works. The Cash Plus scheme is a with-profits arrangement designed to provide a guaranteed sum at normal retirement age, together with such bonuses as have been declared since the member began to pay AVCs. Rather than operate a series of factor tables to achieve the capital sum, Norwich Union ‘load’ or allocate the premiums depending upon whether they are paid monthly, quarterly or half-yearly. The 5% to which Mrs Cook is referring is the loading for a monthly contribution and reflects the fact that the premiums are drip fed into the policy fund, rather than the whole yearly investment being made at the beginning of the policy year. In other words, when Norwich Union receive premiums for the Cash Plus scheme on a monthly basis, they allocate 95% of the premium and reserve 5% for expenses. This is an entirely separate issue from that of commission paid to F D Phillips and foregone by Mercers.
28. Mrs Cook has asserted that it is unfair that her AVCs should be subject to a 5% loading when it was not possible for her to opt to pay a single premium in advance. As Mrs Cook has pointed out the booklet “Topping Up Your Pension” specifically indicates that the option of making an annual payment is available to the member.  But that booklet did not say that such an Annual Premium could be paid in advance, ie at the beginning of the tax year so as to earn interest for the whole of the year.  Since Mrs Cook has confirmed that she did not obtain this booklet until after she had commenced paying AVCs, it cannot have influenced her original decision. I note that there is a code on the back of the booklet (ML818-3641-8.95), which suggests that it was published in 1995.
29. The promise that was given to Mrs Cook at the time she began making AVCs was that the policy would provide a guaranteed capital sum (£25,790), together with compound bonuses, provided that Mrs Cook continued to pay premiums at the agreed rate up until her selected retirement age. The reason Mrs Cook will not receive the stated sum is because she has not paid contributions at the agreed rate for the agreed period. This is not a consequence of any loading applied by Norwich Union. It is a consequence of decisions taken, entirely independently, by Mrs Cook. The letter from Norwich Union dated 23 January 2003 refers to the fact that not all the premiums required to earn the guaranteed benefit have been paid. This is a reference to the fact that Mrs Cook was looking to take her benefit before the normal retirement age. Mrs Cook can hardly expect to receive the same guaranteed benefit as would have applied had she not varied her premiums, ceased to pay them altogether and retired before her normal retirement date.
30. Mrs Cook has complained that she was not told about the 5% loading before she began paying AVCs. It is now impossible to determine what Mrs Cook was told at that time. The members were given information about the Scheme by F D Phillips. That information did not come from Norwich Union and the Trustees do not seem to have had much involvement in it. F D Phillips have not kept such information but they suggest that there is no record of Mrs Cook seeking individual advice from them. They obviously obtained projected benefit quotations from Norwich Union for Mrs Cook but it is impossible to say now whether or not they gave her any additional advice at any time. Mrs Cook states that F D Phillip denied all knowledge of the 5% charge and suggests that this shows she was not told about it when they “sold” her the policy. In their letter of December 2002, F D Phillips were under the impression that Mrs Cook was talking about the unitised AVC policy and not the with profits policy.

31. I have been provided with copies of illustrations which were provided in 1993. These refer to the document M(L) 470, which contained further information about the way the Scheme operated. I cannot be sure that it mentioned the 5% loading because Norwich Union have not been able to provide a contemporaneous copy. Nevertheless, Mrs Cook would have been alerted to the existence of such a document and could have requested a copy if she was not given one with the illustrations.
32. What the illustrations and the policy document endorsement do tell me is that Mrs Cook initially opted to pay AVCs on the basis of receiving a capital sum of £25,790 at age 60. I acknowledge that the actual amounts quoted have varied from time to time, as Mrs Cook has varied her contribution rate and quotes have been obtained on the basis of retirement at age 50. She does not appear to have sought any further information at the outset either from the Trustees, Norwich Union or F D Phillips. Mrs Cook suggests that the copy correspondence she has submitted indicates that she requested copies of technical documentation as well as the policy document itself. I am unable to draw this conclusion from the letters themselves. These indicate that Mrs Cook had asked for illustrations of projected benefits (possibly for retirement at ages 50 and 60) but are silent as to any requests for technical documents.

33. I cannot be certain that Mrs Cook was given any information about the 5% loading at the time but it is probable that such additional information was available to her, had she asked for it. That she did not make such a request suggests that, at the time, she was content with the terms of the illustration; namely, that a capital sum of at least £25,790 would be paid at age 60. I cannot be certain therefore that Mrs Cook would have acted any differently at the time even if she had obtained further information about the loading.
34. Mrs Cook suggests that she would have requested the option to pay an annual premium at a much earlier date. There is nothing to suggest that the answer would have been any more favourable at an earlier date than it was when Mrs Cook raised it in 2003.  I do not follow Mrs Cook’s logic when she says the refusal to allow her to pay an annual premium in advance forced her to cease her monthly payments. Even if she was anticipating retirement later in the year, she could have continued to pay on a monthly basis. She would have been able to utilise any available tax relief later by a single (as opposed to an annual) payment.

35. In fact, Mrs Cook did not enquire about paying annual premiums until 2003 and this was prompted by her concerns about the 5% loading. I have, however, no reason to believe that, had Mrs Cook enquired at any earlier date, she would have received a more positive answer. The Trustees’ decision was shaped by the tax implications of allowing members to pay AVCs in advance of knowing what their maximum annual allowance would be. This would equally have been the case in 1994 when Mrs Cook commenced paying her AVCs.
36. Mrs Cook ceased to pay AVCs when her request to pay an annual premium in advance was declined. Despite her subsequent actions and protestations, there is insufficient evidence for me to come to the conclusion that Mrs Cook would have foregone the opportunity to pay Scheme AVCs altogether had she been aware of the 5% loading.
37. Whilst I have reservations about the administration of the Scheme, I am unable to conclude that Mrs Cook has suffered any injustice in view of the fact that the initial promise (of the capital sum plus bonuses), which she accepted, allowed for the loading/allocation rate and was unaffected by any information given to Mrs Cook. I do not uphold her complaint for this reason.

DAVID LAVERICK

Pensions Ombudsman

22 June 2007
APPENDIX

Policy Document for AEP81620100T

38. Mrs Cook’s AVCs are paid under an endorsement to a policy (AEP81620100T) held by the Trustees of the Scheme.  The Policy provides for the payment of a capital sum (£25,790.00 with compound bonuses) at the Benefit Date (20 December 2013). The Policy Conditions document refers to the ‘Rules of the Scheme’ and the ‘Declaration of Trust’ or ‘other document establishing the scheme’. Norwich Union have been unable to locate the original Scheme documents.

The With-Profits Group AVC Technical Specification

39. This is an internal document dating from the 1990s.

“The Plan
A With-Profits Plan designed for Members of occupational pension schemes wishing to pay Additional Voluntary Contributions (AVCs) to top up their pension benefits provided by their employer’s scheme. The two contracts covered by this Technical Specification are Cash Plus and Pension Plus …

Charges
Frequency
Regular Contributions - £20 annually

Single Contributions - £20 with each contribution

These amounts are included within the contribution.

Loading
Contributions paid other than yearly or single are loaded by:

· 5% for monthly contributions

· 4% for quarterly contributions

· 2.5% for half-yearly contributions”

Cash Plus Individual Pension Plan Technical Information

40. This dates from 2000 and is a more up-to-date version of the M(L) 470 referred to in the illustration prepared for Mrs Cook in 1994.
“Charges
Our current charges are as follows:

Policy fee (per member)
A policy fee will be deducted from contributions to meet part of our administration costs.

It will be deducted yearly from regular contributions.

Please refer to your personalised illustration for details of the current fees.

Administration fee
For yearly and single contributions, no fee applies, however other regular contributions will be subject to the following deductions:

Monthly – 5%

Quarterly – 4%

Half-yearly – 2.5%”

Main Scheme Rules

41. Rule 4 provides:

“ADDITIONAL VOLUNTARY CONTRIBUTIONS BY MEMBERS
Each Member in Pensionable Service has the right to pay additional voluntary contributions, on a basis agreed between the Member and the Trustees.

Any Member who is in Service, which is not Pensionable Service, may still be permitted to pay additional voluntary contributions on a basis agreed with, and at the discretion of, the Trustees …”

Topping Up Your Pension: A Member’s Guide

42. On page 5 of this booklet, it states:

“Q. How are my contributions paid?

A. Your contributions will be deducted from your pay and passed on to Norwich Union who will invest them on your behalf.

Whether you wish to make monthly, yearly or single contributions is entirely up to you.

If your employers scheme was taken out after 1 January 1995 you may pay contributions based upon a percentage of your earnings.

Please ask your plan administrator for further details.”

March 1998 Scheme Booklet

43. The section headed “Additional Voluntary Contributions” states:

“… Contributions must be deducted from salary and may be made by single premiums and/or periodic contributions …”

Norwich Union 22 January 2003

44. In a letter to the Program Administrator, Norwich Union said:

“The calculation of the projected fund value takes into account the amount of the guaranteed retirement benefit together with regular bonuses up to the date of leaving and any projected final bonuses assumed to be payable at the date of leaving. The value needs to reflect the fact that not all premiums to earn those benefits will have been paid and that payment is being made before the maturity date of the policy.

The projected final bonus figures are derived from policies maturing at the leaving date. The guaranteed retirement benefit and regular bonuses declared to date are due to be paid at retirement. At present we will require a future average annual return of more than 9% per year before tax to pay out an amount at retirement which is more than the benefits that are already guaranteed at retirement on such a policy. Consequently the projected final bonus for a policy maturing at leaving date id zero on the 5%, 7% and 9% projections. Hence the projected fund values which use this zero final bonus rate are the same on the 5%, 7% and 9% projections.”
� I note there appears to be a typing error in the letter in that the same assumed return figure is quoted for both the lower and higher fund values.


� Mrs Cook has submitted a copy of her 1995 Bonus Statement.


� This is a reference to F D Phillips’ letter of 30 December 2002 (see paragraph � REF _Ref156033574 \r \h ��20�).


� This is a reference to the Schedule to the main policy AEP81620100T showing that Mrs Cook had commenced paying premiums. The date of proposal and declaration is given as 1 February 1994 and the Benefit Date as 20 December 2013.
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