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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M P Fergus

	Scheme
	:
	NHS (Scotland) Injury Benefits Scheme

	Respondent
	:
	Scottish Public Pensions Agency (SPPA) (the Scheme Manager)


MATTERS FOR DETERMINATION

1. Mrs Fergus complains that she is being paid the incorrect rate of injury benefit.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE NHS (SCOTLAND) INJURY BENEFITS SCHEME

3.
The scheme is a compensation scheme for National Health Service employees in Scotland.  It is not part of the NHS (Scotland) pension scheme.  NHS staff and general practitioners are covered by the scheme irrespective of whether they belong to the NHS pension scheme.  Everyone is covered from the day they join the NHS in Scotland.  The scheme is governed by the NHS (Scotland) (Injury Benefits) Regulations 1998 (the Regulations).

4.
Regulation 3 of Part II of the Regulations states:

“(1) Subject to paragraph (3) of this regulation and regulation 16, these Regulations apply to any person who, while he-

(a) is in the paid employment of an employing authority…

(hereinafter referred to in this regulation as “his employment”) sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and any other disease contracted, if-

(a) it is wholly or mainly attributable to the duties of his employment;…

(3) These Regulations shall not apply to any person in relation to any injury or disease wholly or mainly due to, or seriously aggravated by, his own culpable negligence or misconduct.”
5.
Regulation 4 states:

“(1) Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease, but, in the case of a person to whom paragraph (5) applies, the Secretary of State shall pay those benefits without regard to any reduction in the person’s earning ability.

(2) Where a person to who regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5), has been paid under these Regulations in consequence of the injury or disease, there shall be payable, from the date of cessation of employment, an annual allowance of the amount, if any, which when added to the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) will provide an income of the percentage of his average remuneration shown in whichever column of the table hereunder column of the table hereunder is appropriate to his service in relation to the degree by which his earning ability is reduced at that date.

TABLE

	Degree of reduction of earning ability
	Service

	
	Less than 5 years
	5 years and over but less than 15 years
	15 years and over but less than 25 years
	25 years and over

	(1)
	(2)
	(3)
	(4)
	(5)

	More than 10% but not more than 25%
	15%
	30%
	45%
	60%

	More than 25% but not more than 50%
	40%
	50%
	60%
	70%

	More than 50% but not more than 75%
	65%
	70%
	75%
	80%

	More than 75%
	85%
	85%
	85%
	85%


…

(5) Where a person to whom regulation 3(1) applies is on leave of absence from an employment mentioned in that regulation with reduced emoluments by reason of the injury or disease, there shall be payable during the period of such leave an annual allowance of the amount, if any, which when added to the aggregate of-

(a) the emoluments payable to the person during his leave of absence, and

(b) the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6),

will provide an income of 85 per cent of his average remuneration.

(6) The pensions and benefits specified in this paragraph are-

(a) any pension payable to the person under a relevant pension scheme…

(b) any of the following benefits, at the rates in operation at the date on which the employment ceased or the emoluments were reduced, as the case may be, which are payable to the person-

(i) disablement pension or gratuity…

(ii) incapacity benefit…

(iii) severe disablement allowance…

(iv) reduced earnings allowance…

(v)…retirement allowance…

(9) A person mentioned in paragraph (2)…who subsequently ceases to be employed as such a person by reason of the injury or disease, shall be entitled to receive a lump sum of the proportion of average remuneration shown in column (2) of the table hereunder in relation to the degree by which his earning ability is reduced.

	Degree of reduction of earning ability
	Proportion of average remuneration

	(1)
	(2)

	More than 10% but not more than 25%
	One eighth

	More than 25% but not more than 50%
	One quarter

	More than 50% but not more than 75%
	Three eighths

	More than 75%
	One half


6.
The Regulations define “average remuneration” as:

“In relation to a person other than a practitioner, such amount as would be or would have been his final year’s pensionable pay, within the meaning of regulation A2 of the Superannuation Scheme Regulations, as an officer to whom those Regulations apply…calculated as if he had retired…

(ii) in the case of a person eligible for an allowance under regulation 4(5), on the date on which his emoluments were reduced;

(iii) in the case of any other person, on the date on which by reason of the injury or disease his employment ceased.”

7.
The Regulations define “emoluments” as:

“All salary, wages, fees and other payments paid or made to a person as such for his own use, and also the money value of any accommodation or other allowances in kind appertaining to his employment, but does not include payments for overtime which are not a usual incident of his employment, or any allowances payable to him to cover the cost of providing office accommodation or clerical or other assistance, or any travelling or subsistence allowance or other money to be spent, or to cover expenses incurred, by him for the purposes of his employment; and where fees or other variable payments were made to a person as part of his emoluments during any period immediately preceding a reduction of emoluments, the amount in respect of fees or other variable payments to be included in the emoluments shall be the average of the fees or other payments paid to him during the period of three years immediately preceding the reduction of the emoluments, or such other period as the Secretary of State may think reasonable in the circumstances.”

8.
Regulation 19 states:

“The Secretary of State may require any person entitled, or claiming to be entitled, to an allowance under Part II of these Regulations, or under Part III of these Regulations on the grounds that he or she is incapable by reason of permanent ill-health or infirmity of mind and body of earning his or her own living, to submit to a medical examination by a registered medical practitioner selected by the Secretary of State, and in that event the Secretary of State shall also offer the person an opportunity of submitting a report from his own medical adviser as a result of an examination by him, and the Secretary of State shall take that report into consideration together with the report of the medical practitioner selected by the Secretary of State.”

9.
Regulation 22 states:

“Any question arising under these regulations as to the rights or liabilities of a person to whom the regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependant of such a person, shall be determined by the Secretary of State.”

MATERIAL FACTS

10.
Mrs Fergus is 45.  She was employed by the NHS Lanarkshire Acute Division as a nurse.  On 17 March 2002, she went on sick leave as a result of alleged bullying.  On 3 February 2003, Mrs Fergus completed an application form for injury benefit.  SPPA obtained various medical reports and made enquiries of Mrs Fergus’s employer.  SPPA then passed the papers to Dr S Saravolac, who was an occupational health adviser to SPPA, for an opinion.  Dr Saravolac did not consider that Mrs Fergus qualified for injury benefit, as an investigation by the employer into the alleged bullying had not been completed.  He suggested that he reviewed Mrs Fergus’s application again when the investigation had been completed.

11.
On 28 November 2003, SPPA declined Mrs Fergus’s application for injury benefit and informed Mrs Fergus that she could request a review of its decision.

12.
On 29 June 2004, Mrs Fergus’s solicitors requested a review of SPPA’s decision.  They subsequently obtained and submitted medical reports from Mr A Chaudhuri, a consultant neurologist and Dr Park, Mrs Fergus’s GP.

13.
On 12 November 2004, SPPA again declined Mrs Fergus’s application for injury benefit.  SPPA stated that, in the opinion of its medical adviser, there was insufficient medical evidence on which to conclude that it was more likely than not that Mrs Fergus’s ill health was attributable to her NHS employment.  SPPA stated that Mrs Fergus could request a review of its decision.

14.
Mrs Fergus sought the assistance of the Pensions Advisory Service (TPAS), who asked SPPA for a final decision regarding Mrs Fergus’s application for injury benefit.  On 25 May 2005, SPPA wrote to TPAS stating that Mrs Fergus would be medically examined and would be afforded the opportunity to submit her own medical evidence.

15.
Mrs Fergus arranged for her GP to provide a report dated 2 May 2005.  The GP considered that Mrs Fergus was permanently incapable of working as a nurse.  SPPA suggested two medical examiners to Mrs Fergus and she chose Dr J Crean, a consultant adult psychiatrist.  SPPA supplied Dr Crean with a copy of the relevant regulations.  Dr Crean examined Mrs Fergus on 28 October 2005.  The delay in seeing Mrs Fergus was due to Dr Crean being behind with his appointments as a result of a family bereavement.

16.
Dr Crean submitted a detailed report in which he reviewed all the available medical evidence.  Dr Crean concluded:

“In my view Mrs Fergus’s illness is wholly or mainly attributable to the duties of her employment in terms of the behaviour exhibited towards her by 2 senior colleagues and subsequent management of the grievance process.

At the time of termination of employment and subsequently in my view her earning ability has been reduced by more than 10%.  At present she is not fit to return to previous employment.

I have been asked to give opinion regarding the degree by which her earning ability is reduced.  I do not consider it is practicable that she return to her previous employment for reasons stated above.  I can give no prediction about earnings in alternate types of employment as this is beyond my area of expertise.”

17.
On 30 September 2005, Mrs Fergus left service.  On 30 November 2005, SPPA wrote to Dr Crean, asking him if Mrs Fergus’s earning ability was permanently reduced by more than 10% and if so, by what percentage.  Dr Crean replied on 11 January 2006.  He stated that Mrs Fergus would be able to return to paid employment in the future and concluded:

“I would suggest that in 2 years time her permanent incapacity will be reduced by 50% and in 4 years time this will be reduced by 10% only and this should remain for the foreseeable future.

The final reduction of functional capacity by 10% over the foreseeable future relates to mild chronic symptoms which are commonly encountered given the duration of symptoms she has had.”

18.
On 26 January 2006, SPPA sent Mrs Fergus a Determination by the Scottish Ministers.  (The Scottish Ministers had delegated authority to SPPA to make such determinations, under the terms of SPPA’s Framework Agreement).  This stated:

“The Scottish Ministers have accepted that your injury was wholly or mainly attributable to your NHS employment.  You are therefore entitled to receive any benefits that may be payable from our scheme (any benefits due to you will be calculated as soon as we have all the necessary information we require).  Having accepted your application, the Scottish Ministers assessed your permanent degree of reduction of earning ability which they consider to be more than 10% but not more than 25%.  This entitles you to a continuing allowance which, when added to certain Department for Work and Pensions benefits and pensions you may receive, will provide you with an income of 30% of your average remuneration* from the date your employment ceased.  You are also entitled to a lump sum payment, based on your degree of permanent reduction of earning ability of 1/8th your average* remuneration.  We have written to your former Pay Department for the pay details we require from them to enable us to calculate any temporary and/or permanent benefits due.

*Average Remuneration = Final year’s remuneration up to the date of reduced emoluments or date of termination (or the best year’s remuneration in either of the previous three years.)”

19.
On 29 January 2006, Mrs Fergus wrote to SPPA, stating that her interpretation of Dr Crean’s diagnosis was that she had suffered a 40% permanent reduction of earning ability.  SPPA asked Dr Crean for his comments.  Dr Crean replied on 22 February 2006, stating:

“As before I would state that these predictions are of course gross estimates given the difficulties of producing prognosis in Psychiatry.  Taking into account the fact that she has not received vigorous treatment I would suggest she is currently incapable of full-time employment.  If she receives active treatment I would expect that in 2 years time her previous full capacity would be reduced by 50%.  This situation should continue to improve so that in 4 years time such that she would have significantly recovered but there will be likely continuing mild depressive symptoms.  In my view it would be reasonable to state there would be some diminution of permanent earning capacity and this would be about the 10% level.  I note that you have proposed permanent earning incapacity would be reduced by more than 10%, but not more than 25%, and this appears a reasonable interpretation of the estimate predictions I have given.

I hope this is clearly enough stated.”

20.
On 24 February 2006, SPPA wrote to Mrs Fergus, confirming that the degree of permanent reduction of earning capacity was as stated in the Determination by the Scottish Ministers.  The letter gave details of the amount of injury benefit payable and how it was calculated.

21.
Mrs Fergus also applied for an incapacity pension and was granted one with effect from 1 October 2005.  The application for, and award of this pension forms no part of her application to me.  SPPA wrote to Mrs Fergus on 27 November 2006, explaining that her incapacity pension had to be taken into account when calculating her injury benefit.  Accordingly, the injury benefit ceased with effect from 1 October 2005.  Arrangements were made to recover the overpayment.

SUBMISSIONS

22.
Mrs Fergus says:

22.1
The degree of permanent reduction of earning capacity was incorrectly assessed.  She is unable to return to her previous occupation.  The degree of permanent reduction of earning capacity should have been at least 50%.

22.2
SPPA improperly influenced Dr Crean’s professional judgement.

22.3
SPPA’s letters did not contain detailed calculations of how the amounts were arrived at.

22.4
She instructed a solicitor in November 2003, both in relation to her complaint about injury benefit and a separate legal action against her former employer in relation to another matter.  So far, her fees concerning both matters amount to £10,350 and SPPA should be directed to pay her this amount.

23.
SPPA says:

23.1
Dr Crean was an independent medical specialist.  SPPA did not seek to influence him.  When Mrs Fergus queried the degree of permanent reduction of earning capacity given in the Determination of the Scottish Ministers, SPPA checked with Dr Crean and he confirmed the Determination reflected his opinion.

23.2
The full amount of injury benefit, as provided for by the statutory regulations, has been paid to Mrs Fergus.  The injury benefit payable in regard to the period when Mrs Fergus was in service was paid at the 85% rate provided for in the regulations.

23.3
Mrs Fergus was placed in the 5 to 15 years’ service band, in accordance with information supplied by her and her former employer.

23.4
It accepts that it does not include all details in its letters advising awards of benefits, for example, it does not include the length of service used.  It considers that some of the information used in the calculations, such as length of service and the amount of other benefits and pensions, are known to the applicant anyway.  However, it is always willing to provide further details to the applicant and to clarify any matter.

CONCLUSIONS

24.
Dr Crean was appropriately qualified to provide a medical report for the purposes of the Injury Benefit Regulations and I note that Mrs Fergus was given a choice of doctors and agreed to his appointment.  The Determination by the Scottish Ministers reflected Dr Crean’s opinion as to the degree of permanent reduction of earning capacity.  Mrs Fergus was given the opportunity to provide her own medical evidence.

25.
Mrs Fergus argues that the award should have been higher because she is unable to return to nursing.  However, the regulations refer to earning ability, rather than the applicant’s ability to undertake his or her former occupation.  I note that Dr Crean considered that Mrs Fergus would be able to return to paid employment in the future.

26.
SPPA’s letters contained a reasonable amount of detail.  When Mrs Fergus asked for clarification of various points this was provided.  I accept that not all applicants would require full details of service and other benefits to be reiterated, when these details were already known to them.

27.
As I have found no maladministration on the part of SPPA, it follows that I do not need to consider further Mrs Fergus’s claim that I should direct them to compensate her for the fees she has incurred.

28.
I do not uphold Mrs Fergus’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

30 April 2007


- 11 -


