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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A Payne

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited


MATTERS FOR DETERMINATION

1. Mrs Payne complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Payne makes the following allegations:

· Prudential’s sales representative told her that paying additional voluntary contributions (AVCs) to Prudential would enhance her retirement income,

· Prudential’s sales representative told her that paying AVCs to Prudential would provide a superior pension to that obtained by paying an equivalent amount to purchase past added years (PAY) in the Teachers’ Pension Scheme,

· Prudential’s AVC literature is generally open to misinterpretation,

· Prudential’s AVC literature falsely implies that the AVC facility is connected to the Teachers’ Pension Scheme,

· Prudential’s AVC literature falsely states that the AVC fund can be used to provide options other than a pension,

· Prudential’s AVC literature does not explain that the Department for Education and Skills does not permit the purchase of PAY with an AVC fund,

· Prudential’s AVC literature does not contrast the money purchase nature of AVCs with the final salary structure of PAY.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000, Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills (DFES) as sole AVC provider to the Teachers’ Pension Scheme.  The wording of Prudential’s AVC booklet was agreed with DFES.

4. Prudential’s contract with DFES requires Prudential to ensure that its clients are aware of the existence of the PAY option.  Prudential is not required to provide any advice on PAY, or a comparison of the different options.  Prudential’s sales representatives were only trained and authorised to advise on Prudential products.

5. Mrs Payne has worked as a teacher since 1970 and is a member of the Teachers’ Pension Scheme.  Mrs Payne says that in 1995 she was considering whether to purchase PAY or pay AVCs to Prudential.  On 3 April 1995, Mrs Payne met with a Prudential sales representative and decided to pay AVCs to Prudential.  The sales representative completed a “personal financial review” form as a record of the meeting.  His recommendation, so far as is relevant to Mrs Payne’s application to me, was recorded as:

“Advised Audrey to consider 9% allowance to TAVCs to enhance income at retirement.”

The sales representative supplied Mrs Payne with a copy of his recommendation.

6. Mrs Payne says that the sales representative told her that paying AVCs to Prudential would provide her with superior benefits than those provided by the PAY option for the same amount of money.  Mrs Payne also states that the sales representative told her that her AVC fund could be used to purchase PAY.  Mrs Payne has no recollection of being provided with an AVC booklet by the sales representative.

7. Mrs Payne has provided copies of a “personal quotation” supplied by the sales representative at the meeting and an illustration of benefits that was supplied to her by Prudential’s head office on 11 April 1995.  The personal quotation contains the statement:

“The pension under this AVC facility will normally start at the same time as your pension under the Teachers’ Superannuation Scheme.  The funds available at retirement can be used to provide any combination of member’s pension, surviving spouse’s pension and pension increases subject to Inland Revenue limits applying at the date of retirement.”

The illustration of benefits contains the same statement.  It also contains the following warnings:

“These figures are examples and are not guaranteed – they are not maximum or minimum amounts.  What you will get back will depend on how your investments grow.  You could get back more or less than this.  All insurance companies use the same rates of growth for illustrations but their charges may vary.  They also use the same rates to illustrate how funds may be converted into pension income.  Do not forget that inflation would reduce what you could buy in the future with the amounts shown.  Your pension income will depend on how your investments grow and interest rates at the time you retire.”
8. Mrs Payne ceased paying AVCs in May 2005.

9. Prudential has been unable to obtain a statement from its former sales representative due to his poor health, which is not expected to improve.  My office asked Prudential to forward a letter to him, but no reply was received.
SUBMISSIONS

10. Mrs Payne considers that Prudential’s AVC booklet, which Prudential provided to her when she made her complaint, is inaccurate.  She feels that it suggests a link with the main Teachers’ Pension Scheme when none exists, together with alternatives to a pension that are not available.  Mrs Payne considers that Prudential’s AVC booklet should make it plain that PAY cannot be purchased with an AVC fund and explain the differences between the two methods of additional pension provision.

11. Mrs Payne considers the use of the word “enhance” by the sales representative (paragraph 5) to be a misrepresentation.  Mrs Payne says that he should have referred to “deferred income” and the use of the word “enhance” proves that he was carrying out a comparison with PAY.

12. Mrs Payne does not believe that Prudential tried to contact its former sales representative.  She considers that I should require him to be interviewed or attend an oral hearing and require medical evidence if he says he is unfit to attend.  Mrs Payne asks that I require Prudential to disclose the former sales representative’s personnel record, so that I can ascertain if he has had similar complaints made about him in the past.

13. Prudential states that Mrs Payne’s retirement will be “enhanced” by paying AVCs as she will have more pension.  Prudential states that all its AVC literature refers only to a pension being available, as there is no other option.  Prudential states that it provides full information about AVCs in its literature, but cannot provide information about products from other suppliers or comparisons with those options.
CONCLUSIONS

14. Mrs Payne’s application to me principally concerns her allegation of maladministration by Prudential in 1995.  I do not need to investigate her concerns about the content of the AVC booklet, because she states that she did not receive a copy until 10 years’ later.  Therefore the AVC booklet formed no part of her decision to pay AVCs.

15. I consider the sales representative’s recorded advice to be quite straightforward.  He said that paying AVCs would “enhance” Mrs Payne’s retirement income and this was correct.  I do not agree with Mrs Payne that the sales representative’s words should be interpreted differently.

16. The literature provided to Mrs Payne when she decided to pay AVCs made it plain that AVCs provided a pension and that the amount of that pension was not guaranteed.  No mention was made of other options.  I do not consider that it was necessary to include a statement that the AVC fund could not be used to purchase PAY.  Mrs Payne herself has said that she was considering whether to purchase PAY or pay AVCs, suggesting that she realised that the two were different.  A teacher interested in purchasing PAY could obtain information about that option from Teachers’ Pensions.  Prudential’s literature contained general information about AVCs, but it could not reasonably be expected to provide details of every eventuality.

17. It is correct to say that the AVC facility is connected to the Teachers’ Pension Scheme.  The facility is under DFES control and the payment of AVCs and AVC pensions are subject to the Teachers’ Pension Scheme Regulations.

18. Mrs Payne says that the sales representative told her that AVCs would provide a superior pension to PAY (a statement that he could not properly make as he was not trained or authorised to make such a comparison) and that she could purchase PAY with her AVC fund.  It is difficult to reconcile these two statements in that Mrs Payne would have no need to purchase PAY if AVCs were guaranteed to provide a better pension.

19. I am satisfied that reasonable efforts have been made to obtain the recollections of the former sales representative but these have been unsuccessful.  I do not consider that an oral hearing is required in this case, as there are no issues of fact or law that cannot satisfactorily be resolved from the written evidence, and Mrs Payne has cogently and comprehensively set out her recollections of events in writing.
20. Whether or not previous similar complaints have been made about the former sales representative in the past is not relevant to my consideration of Mrs Payne’s complaint.  I must determine her complaint on the evidence available in relation to the meeting in April 1995, and not be influenced by what the former sales representative’s record may have been.

21. It is always difficult after so many years, to be sufficiently sure about what precisely may or may not have been said.  Bearing in mind the written warnings provided by Prudential, I am unable to accept that it was more likely than not that the sales representative misrepresented the position as Mrs Payne recalls.  I have no desire to cast doubt on Mrs Payne’s integrity and am sure that she has set out her genuine recollection of events, but she was provided with literature that made the risks clear and Mrs Payne did not query the lack of any guarantee in that literature with Prudential.

22. I do not uphold Mrs Payne’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

8 November 2006
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