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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mrs J Shaw

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Shaw complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Shaw states that the sales representative told her that purchasing past added years (PAY) in the Teachers’ Pension Scheme was not the best option.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills (DFES) as sole AVC provider to the Teachers’ Pension Scheme.

4. Prudential’s contract with DFES requires Prudential to ensure that its clients are aware of the existence of the PAY option.  Prudential’s sales representatives could not provide any advice on PAY or compare the two options.  They were only trained and authorised to advise on Prudential products.

5. Mrs Shaw was a member of the Teachers’ Pension Scheme.  On 16 February 1993, she met with Prudential’s sales representative and agreed to pay AVCs to Prudential.  The sales representative completed a “personal financial review” form as a record of the meeting.  He recorded that Mrs Shaw would not disclose some information, such as savings details.  Mrs Shaw insists that there was no reluctance on her part, she simply did not have the information available at the time.  Mrs Shaw’s priority was stated to be “pensions” and the sales representative recorded his recommendation as:

“Jean will have shortfall from Teachers’ Superannuation Scheme.  To provide more benefits from scheme Jean will need to contribute 9% of her income to TAVCs.  Client’s main priority income at retirement.  AVCs 9% to age 60.”

Mrs Shaw countersigned the personal financial review.

6. Mrs Shaw signed an AVC application form containing the following statement:

“IMPORTANT NOTICE.

In joining the Scheme, applicants should understand and accept…that because the Facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates at retirement; and therefore the Department of Education and Science, Scottish Office, Department of Education Northern Ireland cannot guarantee that any particular level of benefit will be available at retirement.”

7. The sales representative provided Mrs Shaw with an AVC leaflet, which did not mention PAY.

8. Mrs Shaw says that she asked the sales representative about purchasing PAY and his reply was that PAY was not the best option.

9. Mrs Shaw retired on 31 December 2003 and used her AVC fund to purchase an annuity with Prudential.

SUBMISSIONS

10. Mrs Shaw states that she was disappointed with the amount of her AVC pension.  Since her retirement, articles in the press have convinced her that she should have purchased PAY.  Mrs Shaw considers that the sales representative should have told her that PAY was more suited to her circumstances.

11. Mrs Shaw considers that the circumstances of her case are similar to Determination number L00300.  In that case, the Ombudsman upheld a complaint by the applicant that Prudential had not made her aware of the existence of PAY.

12. Prudential’s former sales representative denies making the remark attributed to him.  He says that, if Mrs Shaw had asked about PAY, he would have advised her to seek information from Teachers’ Pensions.

13. Prudential states that Mrs Shaw knew about PAY and could have obtained information about that option from Teachers’ Pensions.  Prudential considers that it was not for its sales representative to provide such information.  Prudential considers that the real reason for Mrs Shaw’s application to me is her opinion that, with the benefit of hindsight, she should have purchased PAY.

CONCLUSIONS

14.
Mrs Shaw’s application is different from that in case number L00300.  In that case, it was found that the applicant had not been made aware of PAY.  Mrs Shaw was aware of PAY but says that she was advised against it.

15.
Prudential’s sales representative was not trained or authorised to provide information about PAY.  Mrs Shaw’s view that he had a wider duty to give information about PAY and compare AVCs and PAY is not soundly based.

16.
Mrs Shaw knew about PAY and could have obtained information about that option from Teachers’ Pensions at any time.  She signed an application form containing a confirmation of her understanding that the pension available from AVCs depended on investment performance and was not guaranteed.

17.
It is always difficult after so many years, to be sufficiently sure about what precisely may or may not have been said.  The written warnings in the application form contradict any indication that AVCs were the best option.  Everything depended on investment performance and interest rates.  I am unable to accept that it is more likely than not that the sales representative went beyond his brief as Mrs Shaw recalls.

18.
I do not uphold Mrs Shaw’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

12 July 2006
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