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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicants
:
Mr D G and Mrs M Sutherland

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION
1. Mr and Mrs Sutherland complain that Prudential did not inform them that they could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the additional voluntary contribution (AVC) section of the Teachers’ Pension Scheme.  Until 2000, Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr and Mrs Sutherland are members of the Teachers’ Pension Scheme.  A “family benefits” facility was introduced on 1 April 1972 for male teachers and 6 April 1988 for female teachers.  It provides spouse’s and dependant’s benefits.  When family benefits were made available to female teachers, they were given the opportunity to make a payment to cover their service prior to 6 April 1988.  On 19 January 1989 Mrs Sutherland made the appropriate payment, so that her family benefits would cover her entire period of scheme membership.

5. On 30 October 1989, Mrs Sutherland wrote to Prudential’s head office, stating:

“My husband and I should like to pay AVCs.  As we only have one application form I have written out mine by hand.  I hope that this will be acceptable.  If I need to complete a form could you accept my application for death benefit from this handwritten sheet pending my returning the printed form.”

Mrs Sutherland enclosed a Prudential AVC application form completed by her husband.

6. Mrs Sutherland’s handwritten form was an accurate copy of the printed form and Prudential acted on it without requiring her to complete any further documentation.

7. Prudential’s AVC application form contained the following question:

“Please indicate any other contributions or benefits by ticking the appropriate box(es).

Under the Teachers’ Superannuation Scheme, are you paying additional contributions for…Family Benefits?  Past Added Years  Repayment of previously withdrawn contributions?”

Mr Sutherland did not tick the box.  Mrs Sutherland wrote:

“I am paying additional contributions under the Teachers’ Superannuation Scheme for Family Benefits – Past added years for a woman teacher.”

8. Mr and Mrs Sutherland both used part of their AVCs to provide £50,000 death in service cover.

9. On 7 December 1992, Mrs Sutherland met with a Prudential sales representative.  The sales representative completed a “personal financial review” form as a record of the meeting.  He recorded that Mrs Sutherland would not disclose any information, other than her date of birth and employer.  The sales representative noted:

“Client did not wish to disclose any details.  Mrs Sutherland wished only to increase AVCs by £30 net to increase pension benefits.”

10. Mrs Sutherland signed an AVC amendment form on the same day.  It contained the same question about PAY as the previous form.  The box was not ticked.

11. On 14 December 1992, Mr Sutherland signed an AVC amendment form in order to increase his AVCs.  The box was not ticked.

12. In May 2004, Mrs Sutherland elected to purchase PAY.  Mr Sutherland elected to purchase PAY in July 2004.  Mr and Mrs Sutherland continue to pay AVCs to provide death in service benefit.  In February 2005, Mr and Mrs Sutherland complained to Prudential that, when they first started paying AVCs, the PAY alternative was not brought to their attention.

SUBMISSIONS

13. Mr and Mrs Sutherland state that a Prudential sales representative made an AVC presentation at the school where Mrs Sutherland worked.  Mrs Sutherland says that she asked the sales representative to make a home visit so that Mr Sutherland could be provided with information about AVCs.  Mr and Mrs Sutherland say that they did not divulge their financial circumstances to the sales representative when they first agreed to pay AVCs, nor did they discuss their existing pension arrangements with him.  They say that they sent the application forms to Prudential following the meeting with the sales representative and so the questions in the forms were not discussed with him.

14. Mr and Mrs Sutherland state that the sales representative did not mention PAY on either occasion, nor did the sales representative who met with Mrs Sutherland when she increased her AVCs.

15. Mrs Sutherland states:

“I thought the past added years were a device introduced solely to allow women teachers at that time to purchase death benefits that were previously available to men.”

Mr and Mrs Sutherland state that a newspaper article in April 2004 alerted them to the advantages of the PAY option.

16.
Prudential cannot trace any record of the meeting.  Prudential considers that there was no regulatory requirement for its sales representative to tell Mr and Mrs Sutherland about PAY.  However, the company confirms that, from the beginning of its contract with the Department for Education and Skills, it has undertaken to ensure that clients are aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

17.
Prudential points out that, from January 1995, its AVC booklet included a brief explanation of PAY.  From January 1996, its application form contained a declaration, stating that the applicant had been made aware of the Teachers’ Pension Scheme booklet with regard to PAY.  Prudential considers that “we do not accept in principle that the cases arranged before the documentation changes should be treated any differently to those arranged afterwards.”

18.
Prudential considers that, irrespective of whether the question about PAY in the application form was answered or not, it would stimulate a discussion about that option.

19.
Prudential considers that AVCs were attractive to Mr and Mrs Sutherland because they could be used partly to purchase death in service cover, an option not available with PAY.

CONCLUSIONS

20.
Prudential’s argument that cases relating to the period before the wording of their documents changed should be treated no differently to later cases can quickly be dismissed.  The later documents specifically draw the client’s attention to the PAY option.  It is the failure of the earlier documents to do that which lies at the heart of this complaint.

21.
When Mr and Mrs Sutherland first met with Prudential’s sales representative, they say that they understood PAY to be something quite different to what it actually is.  Mrs Sutherland thought that an additional service credit could only be purchased by means of the family benefits route.  This was incorrect, but the blame for Mrs Sutherland’s misapprehension cannot properly be laid at Prudential’s door.  The sales representative was not trained or authorised to advise on PAY.

22.
Mr and Mrs Sutherland say that the sales representative did not mention PAY and I am prepared to accept their version of events.  The sales representative’s failure to inform Mr and Mrs Sutherland of the existence of the PAY option constitutes maladministration.  However, I am not persuaded that any injustice resulted from Prudential’s maladministration, as Mr and Mrs Sutherland already thought that PAY was not applicable to them.

23.
When Mrs Sutherland met with a Prudential sales representative in 1992, she provided virtually no information to him, other than that she wished to increase her AVCs.  In these circumstances the sales representative did not need to go over matters that would presumably have been discussed earlier.

24.
From the outset, Mr and Mrs Sutherland paid AVCs to provide death in service cover and they still do so, which suggests that this has always been an important consideration for them.  Death in service cover cannot be provided by means of the PAY option.

25.
I do not uphold Mr and Mrs Sutherland’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

29 August 2006
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