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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P Woodcock

	Scheme
	:
	Principal Civil Service Pension Scheme (PCSPS)

	Respondent
	:
	Home Office (HO)


MATTERS FOR DETERMINATION 
1. Mr Woodcock says that his application for injury benefit has not been properly considered. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS OF THE SCHEME

3. The provisions for injury benefits are contained under Rule 11 of the rules to the Scheme (the Rules).  At the relevant time those Rules provided that to qualify an Applicant must have suffered 
“an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty”

MATERIAL FACTS

4. Mr Woodcock joined the Prison Service on 17 January 1994 as an Instructional Officer.  He initially worked at HMP Manchester but in October 1995 transferred to HMP Sudbury (Sudbury).

5. On 20 May 1999 Mr Woodcock tripped over a box while at work and twisted his back.  He had a short period of sick leave from 25 May 1999 due to back pain.

6. In February 2002 Mr Woodcock went on sick leave suffering from back problems.  Sudbury consulted HO’s occupational health advisers, BMI Health Services (BMI), about Mr Woodcock’s back condition.  BMI responded on 24 May 2002 stating:

“Current position

Following the referral, we requested a report from Mr Woodcock’s general practitioner, and this has now been received. The report suggests Mr Woodcock developed several back problems during the last week of February 2002, which limited his mobility. He has been appropriately treated and is making a steady recovery.

I understand from his past medical history he has had similar episodes in the past and has made a reasonable recovery from them.

Specific questions
1. The reason for ill health is resolvable.

2. On the balance of probabilities, considering the recovery he has made from the previous episodes I would expect a good recovery which is unlikely to significantly affect normal day-to-day activities.

3. & 4  Addressed above

5. There is no evidence of a work related element to the health problem.

6.  Considering the past history it would be appropriate to retrain him in the manual handling procedures.

…

Future plans

The above-named officer is unfit for his work at present. I would expect a reasonable recovery by the end of May 2002. If the expected recovery does not happen you may wish to refer the case.  At that stage it would be appropriate to have a face-to-face consultation.”

7. On 16 September 2002 BMI wrote again to Sudbury, after seeing Mr Woodcock on 4 September, stating that a scan had confirmed that Mr Woodcock had a slipped disc with nerve root damage.

8. In the meantime, in May 2002 Mr Woodcock’s GP, Dr Williamson, had written to Mr Ahmed, a consultant Orthopaedic Surgeon, about Mr Woodcock as follows:

“This gentleman developed low back pain after laying concrete in mid-February this year.  I examined him at home on the 21st February to find him in severe muscle spasm in the back with straight leg rising of 50 degrees on the left and normal on the right.  The pain extended into the back of the left thigh but at that stage reflexes were normal.  Subsequent review a week later revealed the acute back pain to be easier, but there was loss of the ankle jerk on the left hand side.  I have referred him to the physio and continued on with analgesics over the last few weeks, and although there has been a slow progress, Mr Woodcock still has pain into the left leg and the left ankle jerk is still absent.
He has been unable to return to work as a Prison Warder since this involves him being on his feet 12 hours a day and he needs to be physically 100% to cope with any prisoners.  In view of his continuing symptoms with the left leg I wondered if he merited an early scan with a view to possible surgery.  I would be grateful for your advice.”
9. On 18 April 2002 Dr Williamson in a letter to BMI about Mr Woodcock stated:

“With regard to future prognosis he does have a history of similar episodes of pain affecting the right leg in 1980, which took a few months to resolve and has also had intermittent shorter episodes of back pain in the late 1980’s and early 1990’s. He therefore may be prone to further attacks of back pain/sciatica in the future, but hopefully these may not be too long lasting.” 

10. On 6 March 2003 Mr Ahmed wrote to Dr Charlson at BMI stating:

“Thank you for asking me to provide a medical report on Mr Woodcock.  I originally saw him on 23rd May 2003 when he was referred by his GP, Dr Williamson.
…

Opinion & Prognosis

Mr Woodcock has sustained a disc prolapse at L4/5 and L5/S1 (the lowest lumber spine levels). This has resulted in damage to the L5 and S1 nerve roots with the results of left foot drop and left ankle weakness. In my opinion, his foot drop is now likely to be a permanent disability. With regard to his employment as a Prison Officer, I do not think in my opinion, he will be fit to perform his duties in 100% physical fitness. I do not feel that he will be fit to practice as Prison Officer.”

11. HO medically retired Mr Woodcock on 16 May 2003 due to ‘foot drop’.  Before he retired, Mr Woodcock contacted Sudbury on 8 April 2003 claiming an injury benefit from the Scheme.  He claimed that because of the incident in May 1999, he suffered pain in his lower back and left leg.

12. On 29 October 2003 HO’s Pay and Pensions Service (HOPPS) wrote to BMI asking for advice on Mr Woodcock’s injury benefit claim. Dr Simon Sheard of BMI replied on 21 November 2003 stating:
“I note that Mr Woodcock is advising that he sustained an injury on 20 May 1999 in the work environment.  As a result he has developed back and lower limb problems. This has resulted in his medical retirement.  

I have reviewed the complete medical file.  This includes notes made at clinical examinations, two specialist reports and, most importantly, a report from a general practitioner dated 18 April 2002.

It does not appear that the Prison Service disputes the incident of 20 May 1999.  However Mr Woodcock’s current problems seem to be related to an incident ‘laying concrete’ in February 2002.  It is not clear whether this work was part of his Prison Service work or outwith the same.  It may be that Mr Woodcock would allege that his problems in February 2002 were the direct result of the incident on 20 May 1999.  

As indicated above, the most important information on this gentleman’s file is the general practitioner’s report of 18 April 2002. This advises that Mr Woodcock has a history of a similar episode of pain affecting his right leg in 1980, which took a few months to resolve and that he has also had intermittent shorter periods of back pain in the late 1980s and early 1990s. The general practitioner therefore advises that he may be prone to further attacks of back pain/sciatica in the future.

For an Injury Benefit Award to be supported for an incident between 1 April 1997 and 1 April 2003, I must be persuaded, on the balance of probabilities, that the injury is solely attributable to the incident in the work environment. Given the past history I cannot support attribution.  In the circumstances I am unable to support Mr Woodcock’s application. I enclose the appropriate refusal certificate.

In giving this advice I am mindful that BMI Health Services are not the awarding authority and it is for HM Prison service or their APAC to give a definitive opinion. For injuries sustained during this time period, there is no formal appeals mechanism. BMI Health Services will always reassess an application in the light of significant new medical evidence which indicates that the pension scheme criteria, as outlined above, are likely to be met.”
13. On 1 December 2003 HOPPS wrote to Mr Woodcock informing him that, based on BMI’s advice, they had decided that he did not have a qualifying injury.  Mr Woodcock was told that he could appeal under the Scheme’s internal dispute resolution (IDR) procedure.

14. Mr Woodcock appealed under stage one of IDR but was again told that he did not have a qualifying injury.

15. Mr Woodcock then appealed under stage two of IDR.  Civil Service Pensions (CSP) considered the matter and also came to the conclusion that Mr Woodcock did not have a qualifying injury.  In coming to their decision CSP stated, in their report of 21 June 2004, that there was medical evidence that the degenerative changes in Mr Woodcock’s spine contributed at least in part to his back problem.

16. In June 2005 Mr Woodcock sought the assistance of The Pensions Advisory Service (TPAS).  On 6 October 2005 Mr Ahmed in response to queries raised by TPAS said:

“As part of our discussion, he informed me that his application has been turned down previously because it was felt that his disability is due to degenerate disease of his lumbar spine rather than his foot drop problem. I would like to point out that Mr Woodcock does not have any back pain. He has a natural degeneration of his spine which can happen to anybody.  His problem is a foot drop which is his primary disability.  The foot drop has resulted from a disc prolapse at his L5/S1 disc which resulted in acute left foot drop. This foot drop has made Mr Woodcock unable to do his job as a Prison Officer as I stated in my previous report to BMI.  It is my opinion that his problem still exists and his current disability is due to his foot drop which has resulted from an L5/S1 disc prolapse.”
17. BMI (by then known as Capita Health Solutions (Capita)) to review Mr Woodcock’s case.  On 16 December 2005 in a report to HOPPS Dr Stuckey of Capita concluded:

“My understanding is that this degeneration represents a genetic predisposition to change in the disc. This degenerative change in the disc may make that disc vulnerable to prolapse and I would therefore disagree with Mr Ahmed’s opinion that the degenerative disease in the lumbar spine and the subsequent foot drop caused by a prolapse disc are unrelated.
I am also unable to draw the conclusion that the prolapse disc caused the foot drop, that appeared to occur in 2002 was solely attributable to an index event in May 1999, almost 3 years previously when at that time there was no evidence of a major injury. I would also be unable to conclude that the prolapse disc that caused the foot drop had even a direct causal link to the events of May 1999.

Mr Woodcock retired on ill health grounds in 2003 and the medical condition on the retirement certificate is “foot drop”. It is my opinion, that the medical condition that resulted in this gentleman’s unfortunate retirement is neither solely attributable nor directly attributable to the incident in May 1999.”
18. HOPPS wrote to TPAS in December 2005 informing them that in view of Dr Stucky’s report there was no change in the stages one and two decisions given to Mr Woodcock.

SUBMISSIONS

19. Mr Woodcock says:

19.1. If it is accepted that there is a degenerative disease in his spine, he would argue that the following facts confirms the cause of his injury relates to the incident on 20 May 1999 – 
· 50 years of degeneration of the spine;
· height 5 feet and 11 inches and weighing 18 stones; and 
· involuntary manoeuvre caused by accident of stepping back and twisting 180 degrees.

19.2. Following the 1999 incident he assumed he had pulled or strained something in his back taking a few days off work to recover. The discomfort in his back and left leg lasted for approximately 4 to 6 weeks before easing off, followed by three or four bouts of sciatica over the following months.  On 20 February 2002 his back when into spasm whilst polishing a concrete floor.  The effort involved in polishing the concrete floor is less demanding than walking, pushing a vacuum cleaner, mowing the lawn or any other similar activity.  Therefore he believes that his present condition is directly attributable to the 1999 incident.

19.3. The statement “ON THE BALANCE OF PROBABILITIES” has been used many times by the HO and BMI as a decisive factor in their conclusions.  If probability is to be used as evidence or evaluation the task of assessing the outcome may be more applicable to a statistician.  Probability is a measurable quantity defined with statistical calculation, not a figure of speech to enhance an opinion, hence the facts he presented are to establish his injury using statistical calculation.  

19.4. Following BMI’s report of 24 May 2002 he agreed to return to work in June 2002.  He was further instructed by Dr Raoof of BMI, in September 2002 and December 2002 as to what hours he should work.  He retired in May 2003 with the permanent disability of “foot drop”.  It is a clear and indisputable fact that between June 2002 and May 2003 he was working with two prolapsed discs in his spine for 11½ months when his condition went from recoverable to a permanent disability. 
20. CSP responded:

20.1. Mr Woodcock did trip at work on 20 May 1999, but there is no evidence to show that this caused him any difficulties afterwards.

20.2. Dr Stuckey of BMI/Capita states that there is no suggestion that a major injury occurred in May 1999.  

20.3. Mr Woodcock went sick in February 2002 and this absence was triggered by an off duty incident of polishing concrete.  Therefore on the balance of probabilities, the later incident at least partially caused Mr Woodcock’s disc to prolapse causing nerve compression. This in turn led to foot drop.
20.4. While the doctors disagree about the extent to which the degeneration in Mr Woodcock’s spine played a part in causing his prolapse discs, the fact remains it was the incident off duty which caused, at least in part, his condition.

20.5. There is no evidence that the May 1999 incident played any part in the events that eventually led to Mr Woodcock developing foot drop. 

CONCLUSIONS

21. There is no dispute that on 20 May 1999 Mr Woodcock tripped at work and injured himself.  It is also not disputed that when Mr Woodcock polished the concrete floor in 2002 he was off duty. 

22. For an injury to qualify for benefits under the Rules it must be sustained in the course of official duty and be solely attributable to that duty.  
23. Mr Woodcock has argued that the cause of his injury is related to the May 1999 incident because of 50 years of degeneration of the spine, his height and weight and the way he fell.  The first of those factors alone makes it very difficult for him to sustain his claim for an injury benefit. Even without that factor the evidence is far from convincing that his condition can be attributed to the incident in May 1999.
24. It does not need a statistician to advise on what is meant by the balance of probability, which means simply that something is more probable than not.
25. Mr Woodcock says that his condition went from recoverable to a permanent disability between June 2002 and May 2003.  The question is not whether or not Mr Woodcock’s condition deteriorated between June 2002 and May 2003, but whether on the evidence available it can be said that his condition is attributable to the incident in May 1999.  The evidence does not support such a conclusion.  
26. Consequently, I do not uphold Mr Woodcock’s complaint.

DAVID LAVERICK

Pensions Ombudsman

17 November 2006
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