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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P G Brunt

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Brunt complains that Prudential’s sales representative improperly persuaded him =to pay additional voluntary contributions (AVCs) to Prudential.  Mr Brunt states that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Brunt was a member of the Teachers’ Pension Scheme.  On 19 February 1992 he met with Prudential’s sales representative and agreed to pay AVCs to Prudential at the maximum rate of 9% of salary.  The sales representative completed a “personal financial review” form, which Mr Brunt countersigned.  The sales representative recorded that Mr Brunt had been a teacher for 20 years, that Mr Brunt’s first priority was recorded as pension provision and that he wished to retire between ages 55 and 60.  So far as is relevant to Mr Brunt’s application to me, the sales representative’s recommendation was recorded as:

“I advised that 9% of salary could be contributed into AVCs.  To maximise retirement benefits and income and/or facilitate early retirement.”

5. Mr Brunt signed an application form containing the question:

“PENSION SCHEME DETAILS.  Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for…Past Added Years?”

The box was not ticked.  Mr Brunt says:

“I have no recollection of Added Years being mentioned.”

6. In 1993 Mr Brunt arranged for the inclusion of death in service cover of £129,000 in his AVC arrangement.  Some of his 9% contribution was then used to pay for this benefit.  Prudential cannot trace any documentation relating to the arrangement of the death in service cover.  In October 1993 Mr Brunt contacted Prudential’s head office and reduced his AVCs to 1% of salary but in January 1994 Mr Brunt’s AVCs were increased to 2% of salary, as he was paying insufficient contributions to maintain death in service cover at the required level.

7. Mr Brunt retired on 30 April 2005, when he was 54.  He has not used his AVC fund to purchase an annuity.

8. Mr Brunt subsequently sought the advice of the Pensions Advisory Service (TPAS) on a different matter.  TPAS advised Mr Brunt to complain to me about not being made aware of PAY.  Mr Brunt then made an application to me.  Mr Brunt states that he had never heard of PAY until TPAS told him about it.

PRUDENTIAL’S POSITION

9.
Prudential considers that Mr Brunt would have been aware of PAY, as an explanation of that option forms part of the Teachers’ Pension Scheme booklet.  Prudential states that employers and teaching unions regularly issued information about PAY.

10.
Prudential considers that paying AVCs suited Mr Brunt better than purchasing PAY.  Prudential states that AVCs are the only way of providing additional death in service cover and they are more suited to early retirement, as the AVC fund is not actuarially reduced as is the case with PAY.

11.
Prudential has expressed concern that TPAS advised Mr Brunt to make an application to me concerning a matter that he had previously not complained about.

CONCLUSIONS

12.
In the absence of an answer to the question about PAY in the application form, I am unable to conclude that Mr Brunt was made aware of PAY by that route.

13.
In 1992 and 1993 Prudential’s AVC booklet did not mention PAY.  Mr Brunt cannot recall PAY being mentioned by the sales representative.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to Mr Brunt’s attention.  This constitutes maladministration, in that it denied Mr Brunt an informed choice.  Prudential’s views on the relative merits of PAY and AVCs do not excuse this maladministration.

14.
A reference to PAY in another form years before does not redress that injustice.  Nor does supposed communications from employers or trade unions.

15.
My directions are aimed at allowing Mr Brunt now to make the kind of informed choice he should previously have had.  They take account of the fact that the statutory regulations governing the Teachers’ Pension Scheme do not permit the purchase of PAY for a retired teacher.

DIRECTIONS

16.
Within 56 days of the date of this Determination, Capita Hartshead Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mr Brunt and Prudential of the amount of past added years Mr Brunt would have purchased, based on the assumption that the AVCs paid by him to Prudential (excluding those paid for death in service cover) were used to purchase past added years in the Teachers’ Pension Scheme.

17.
Subject to Mr Brunt notifying both Capita Hartshead Pensions Administration Limited and Prudential within 56 days of him receiving the above notification of a decision that he wishes to switch to an added years basis, Prudential, on receiving Mr Brunt’s notification, will within 56 days set up an annuity for Mr Brunt, providing equivalent benefits to those that would have been provided by past added years, backdated to 1 May 2005.

DAVID LAVERICK

Pensions Ombudsman

24 July 2006
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