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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr N E Robson

	Scheme:
	Charter Pension Scheme (the Scheme)

	Respondents:
	Charter Pension Trustee Limited (the Trustee)

	
	Charter Central Services Limited (the Company)

	
	Hewitt Bacon and Woodrow (the Administrator)


MATTERS FOR DETERMINATION 
1 The Applicant complains that the Respondents failed to pay him increases in his pension benefits in line with inflation and in particular:

1.1 The Respondents failed to ensure that the Scheme Rules were revised to guarantee annual increases for all his pensionable service in line with inflation up to 5%; and

1.2 Upon a merger in 2000 of the Scheme with the Charter Pension Plan (the Plan) the Trustee failed to ensure that Scheme members would enjoy increased benefits equal to those enjoyed by former Plan members.
2 The Applicant claims that the injustice he has sustained is: 

2.1 Loss of income from 2004-5 onwards through non-payment to him of inflation- indexed pension increases; and

2.2 Loss of opportunity to take a tax-free lump sum as his decision not to opt for such a payment was founded on a belief that he would receive guaranteed 5% pension increases.

The Applicant considers that the Rules of the Scheme should be revised as intended to add the obligation to increase pensions annually by inflation up to 5%.

3 Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME
4 The Rules of the Scheme were made under a Trust Deed dated 24 April 1995. 
5 The Scheme is a final salary scheme and provides pension benefits of 1/50th final pensionable pay for each year of pensionable service before 1 April 1995. After that date some members such as the Applicant earned 1/30th for each year of pensionable service and others 1/50th.

6 Rule 13.1 provides:
“Increases to pensions and allowances in payment

(1) The Trustees will review pensions at regular intervals not in excess of one year. The Trustees will increase pensions and allowances-

(i) (in relation to Members whose Active Membership commenced before 1 July 1989) at the same rate as the rise in the Index and
(ii) (in relation to Members whose active membership commenced on or after 1 July 1989) at four-fifths of the rate of the rise in the Index

except to the extent that the Actuary advises that the award of such an increase should be reflected in the increase in the then current rate of contributions to the Scheme. To the extent that the Actuary does so advise, the Trustees may, with the consent of Charter –

(a) award no increase at the review, or

(b) award an increase below the increase that would be granted if the Actuary had not advised that an increase in the then current rate of contributions to the Scheme should be made, such increase to be based on the advice of the Actuary, or

(c) award an increase equal to the increase that would otherwise be granted if the Actuary had not advised that an increase in the then current rate of contributions to the Scheme should be made after Charter has agreed to fund the deficit, and/or

(d) award an increase in respect of those pensions which have not kept pace with movements in the Index, after Charter has agreed to fund the deficit”
References to “the Index” are to the “Retail Price Index”.

7 Section 51 of the Pensions Act 1995 provides that all benefits accrued from service after 5 April 1997 are by statute subject to Limited Price Indexation (LPI) i.e. increases equivalent to the full rate of RPI up to 5%. 
8 A Deed of Alteration dated 7 March 1997 inserted the following words after Rule 13.1.1:

“…after the Trustees have concluded the review, the Trustees will before implementing the increases make sure that each pensioner will receive an increase to the pension which is sufficient to satisfy the Trustees’ obligations under sections 51 to 55 of the Pensions Act 1995. The Trustees may further increase any pension for which the proposed increases would not satisfy those obligations to the extent necessary to ensure compliance with such obligations.”

9 In 2000 the Scheme absorbed the Charter Pension Plan (the Plan).
MATERIAL FACTS
10 The Applicant was employed by the Company (a subsidiary of Charter plc) as Finance Director from 29 June 1990 until 30 November 2001 when he took early retirement at age 56. Hs pension was calculated without actuarial reduction for early retirement and he benefited from a Funded Unapproved Retirement Benefit Scheme (FURBS) to offset the adverse impact of the permitted maximum in relation to his Scheme benefit. He was a signatory to the 1995 Rules.
11 After the passage into law of the Pensions Act 1995 the Company conducted a review of the Scheme. An appendix to a letter from the Trustee to members dated 2 April 1997 announced:
11.1 That the Scheme would contract out of the State Earnings Related Pension Scheme (SERPS) with effect from 6 April 1997; and
11.2 That the State Pension Offset (by which at State Pension Age the Scheme reduced pension benefits by the amount of SERPS pension the members received) would be abandoned for service after 5 April 1997; and
11.3 That increases for all members would match increases in the Retail Price Index and be guaranteed up to 5%. 
12 These provisions were repeated in a Trustee report dated 25 April 1997.
13 The Members’ Booklet for 1997 did not deal with the State Pension Offset but in respect of pension increases it stated: 
“Your pension payment will be increased by the Trustee each year in line with the increase in the Retail Price Index during the previous calendar year. However, if the rise in the index exceeds 5% then the increase in excess of that level will be subject to the Scheme Actuary confirming that no corresponding increase in the rate of contributions to the Scheme is required. Should the Scheme Actuary advise that an increase in the rate of contributions is so necessary then any increase in excess of 5% will be at the discretion of the Trustee and subject to the consent of Charter.” 

14 The Members’ Booklet contains a disclaimer that in the event of conflict between the text of the Booklet and that of the Rules, the latter prevail.
15 The Rules were never further amended to give effect to the Announcement of 2 April 1997 and the Trustee maintains that pension increases continued to be granted under the provisions of Rule 13. Increases of up to 5% (“5% lpi”) were granted up to and including 2004 (including every year of pre-1997 service but not thereafter. 
16 The Applicant’s Benefit Statement dated 31 December 2000 from the Administrator states in note 9:

“Pensions in payment are reviewed annually and increased from 1 April. The guaranteed rate of increase is 5% pa or the increase in the Retail Price Index during the previous calendar year if lower. Should the increase in the Retail Price Index exceed 5% in any one year the Trustee may, at its discretion, and with the consent of the company, agree to a higher increase.”
17 On 3 December 2001 the Administrator provided the Applicant with an early retirement statement which included the paragraph:
“The Trustee reviews pensions in payment each year. The increase applied each year will be in line with the rise in the Retail Prices Index during the previous calendar year. However, if the rise in the Index exceeds 5% then the increase in excess of that level will be subject to the Scheme Actuary confirming that no corresponding increase in the rate of contributions is required. Should the Scheme Actuary advise that that an increase in the rate of contributions is so required then any increase in excess of 5% will be at the discretion of the Trustee and subject to the consent of Charter. Increases are applied from 1st April each year.”
18 There was a provisional valuation of the Scheme fund as at 31 March 2003 and in consequence the Trustee concluded that it would be imprudent to award a full RPI increase of 2.8% to pensions in payment. The view of the Scheme Actuary was that any such increase could be made only with a contribution from the Company. For 2004 the Trustee awarded a RPI increase in relation to pre-1997 service subject to a cap of £250 and a full RPI increase for post-1997 service.
19 The Trustee’s solicitors (the Trustees’ Solicitors) have told me that in October 2006 the Trustee revisited the decision it made in relation to the 2004-5 increase and decided to revise the award to a full RPI increase and to pay interest to the members affected. The Chairman of the Trustee Board advised Scheme members affected by the cap of this decision in a letter dated 28 November. The letter included the passage: 

“I am pleased to inform you that…a top-up payment will shortly be made to all pensioner member affected by the cap. The top-up payment is designed to put you in the same position as if the pension increase awarded on 1 April 2004 in respect of 
service prior to 6 April 1997 had been at the same rate as the rise in the Retail Prices Index over the year 31 December 2003, namely 2.8. The payment will include the appropriate adjustments to your 2005 and 2006 pension increases and interest at a simple rate of 4.5% will be added, to reflect the delay.”

20 The author went on to clarify the position under the Trust Deed and the Rules:

“(i)
in relation to pensions in payment for scheme service accrued prior to 6 April 1997, the Trustee will grant increases in line with RPI to the extent that the Scheme Actuary advises at each review that this can be done without requiring an increase in the then prevailing rate of employer contributions (presently nil); Charter plc’s consent is only needed if the Trustee wishes to grant increases greater than those the Actuary advises can be paid without any such contribution increase; and

(ii)
in relation to pensions in payment for Scheme service accrued after 5 April 1997, these will be increased in the same way as above, but subject to a minimum increase each year at the same rate as the rise in RPI, up to a limit of 5%.”
21 The letter (and a similar letter sent to members not affected by the cap) made no mention of the Announcement of 2 April 1997.
22 A former Trustee (Mr X) and signatory of the Announcement of 2 April 1997 wrote to the Pensions Advisory Service (TPAS) on 25 October 2005: “Now that I am simply a pensioner member I want it recorded that I had always understood that the Scheme would pay full RPI. This understanding was founded on custom and practice: it had never happened that the Scheme had not paid a RPI increase…”

SUBMISSIONS

The Trustee
23 The Trustee accepts that the communications to members in April 1997 were “incomplete in describing pension increases. Some Members who read those documents may have had an incorrect impression of their rights...” However, it has added: “…each Member properly considering the 1997 communications should have read them in the light of the Scheme rules and should not have understood them as granting free-standing legal rights…” The Trustee also says that the Applicant, by virtue of his position in the Company, had access to all the relevant documentation and should not have read the April 1997 letters as conferring legal rights at variance with the Rules. The Trustee says it has not seen any evidence that the Applicant acted on the letters to his detriment.
24 The Trustee has taken legal advice and has concluded that, notwithstanding anything said in the announcements and other communications, the legal position under the Rules has to be adhered to.
25 The Trustee wishes to emphasise that the Applicant is and always has been entitled to LPI service after April 1997.
The Company
26 The Company’s Solicitors argue that “[the Applicant] will have suffered no actionable loss if the full pension increase from 2004 is restored…any other aspects of his complaint will be purely theoretical as they will have caused no loss to [the Applicant]…”

The Administrator
27 The Administrator submits that as it had no power to amend the Rules there is no case for it to answer.
The Applicant
28 The Applicant has told me that the Trustee’s decision of October 2006 does not resolve his complaint:
“…which at heart looks to the Trustee and Charter to revise the Scheme Rules in line with their undertakings to members. I continue to suffer loss as, unlike many other members, I do not have the right to future LPI increases. The long term value of my pension is accordingly discounted. If it is necessary to place a value on the discount I would suggest the Scheme actuary simply revise their last Scheme valuation to include the provision for LPI, and apportion an appropriate part of the reduction in surplus to myself…”

29 The Applicant maintains that the “guarantee” “was incorporated in my top-up pension, approved by the directors, which made good my loss of pension rights consequent on the IR cap.”
30 He also points to the fact that the Scheme was in significant surplus with a risk of losing tax approval in consequence.  The context at the time was therefore that ways were being found to use the surplus on increased benefits.

31 He says that all parties acted as if the guarantee was in place – and all representations were consistent with that.

32 So far as the merger into the Scheme of the Plan members in 2000 is concerned the Applicant has said that “the funds contributed by the new members were insufficient to cover their guarantees and that the then existing members now have to suffer in order that the guarantees to the new members can be met.” He has added that had the guarantee not been given it would have been a major issue in the merger negotiations.
CONCLUSIONS

33 The issue in this case is straightforward.  The effect of the 1997 amendment to the Rules is that for increases on pension accrued before April 1997 there is no guarantee of LPI increases with a ceiling of 5% on the increase.  However, none of the communications to the November 2006 letter said that.  Read in isolation they clearly indicated that the guarantee applied without distinguishing between pre and post-1997 accrual.  The questions I have to decide therefore are:

· what is the Applicant’s strict entitlement?
· if his entitlement is other than as represented to him in the various communications, what are the consequences?

34 It is not uncommon for changes in benefits to be announced and then implemented formally in the rules at a later point.  In this case that does not seem to be what happened.  An amendment was made on 7 March 1997 which did all that was necessary to give effect to the statutory requirement.  
35 There is no ambiguity in the amended Rule.  The Trustees determine the increase rate in the same way as before (in effect RPI subject to affordability) and then make sure that the increase is sufficient to satisfy the legislation (that is, at least RPI up to 5% on post 5 April 1997 pension).  I have seen nothing that clearly indicates that the guarantee was intended to be extended to pre-1997 benefits.  What I take from the various communications is that the description was oversimplified, not that there was an intention to go further than the legislation required.  
36 The evidence from Mr X is that he understood that the intention was to give full RPI increases on all benefits pre- and post-1997.  He bases his understanding on the custom and practice of awarding full increases.  That understanding is consistent with the communications not distinguishing between pre- and post-1997 benefits.  Since there was a practice of granting RPI increases anyway, those involved in drafting probably paid insufficient attention to the fact that the rules allowed increases for pre- 1997 pensions (subject to affordability).  But that does not confer an entitlement in itself.
37 Neither would the entitlement be established by the fact (if it is a fact) that the parties intended that the Rules should provide a guarantee.  If there was an error in the drafting of the Rules (as amended) it might be possible for it to be rectified – but I do not have the power to do that.
38 So my conclusion on the first question is that the Applicant’s entitlement is in accordance with the rules, and does not include a guarantee on his pre-1997 pension. In some circumstances where all parties have proceeded on a common mistake or assumption, then it might be regarded as inequitable to allow one party to later deny that assumption.  In this case I do not think that it is beyond question that there was in fact a common mistake.
39 On the second question, there is no doubt that the information given was potentially misleading. The Applicant was not an ordinary member of the Scheme – he was an executive who was involved in pension issues.  But I have not seen any evidence that he knew that the rules did not give a guaranteed increase for pre-1997 accrual.  
40 The Applicant says that he decided not to commute any of his pension on the basis that he would receive guaranteed increases on the whole of it.  The question is whether he would have commuted any of it if he had known that increases on the pre-1997 pension were not guaranteed.  Since at the time he made his decision past practice had been to give full RPI increases, in my view he would probably not have behaved any differently if he had been in possession of the full facts.

41 The discovery that increases are not guaranteed on pre-1997 pension will, however, have caused the Applicant some disappointment.  Whether or not he will in fact be worse off, the mere existence of the guarantee would have had some value. My direction below is that he should be compensated for disappointment.
42 The observation that the merger of the Plan with the Scheme has weakened the funding may or may not be correct, but the Applicant has not pointed to anything that I would consider maladministration in that respect. 

43 I uphold the complaint against the Trustees insofar as the information given to the Applicant was misleading and the discovery of the true position caused him disappointment.  I do not uphold the complaint against the other respondents.
DIRECTION

44 I direct that within 28 days of the date of this determination the Trustee shall pay the Applicant £300 to compensate him for the disappointment of discovering that increases were not guaranteed on his pre 97 pension.
TONY KING
Pensions Ombudsman

30 January 2008
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