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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C E Seymour

	Scheme
	:
	SmithKline Beecham Pension Plan FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	SmithKline Beecham plc (the employer)

SmithKline Beecham Pension Plan Trustee Limited (the trustee)


MATTERS FOR DETERMINATION

1. Mr Seymour complains that the employer and trustee improperly encouraged him to switch from the defined benefits (DB) section of the pension scheme to the defined contributions (DC) section.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3.
The scheme was originally set up on a defined benefits basis.  On 6 April 1997, it was divided into DB and DC sections.  All new members from that date were included in the DC section and existing members, including Mr Seymour, were given the option to transfer to the DC section.

4.
Members of the DB section were provided with an information pack to help them decide whether or not to switch to the DC section.  This included explanatory booklets for both sections and a decision guide.

5.
The decision guide stated:

“The Benefits Programme is designed to meet the needs of employees, to support the business and to ensure that together you and SmithKline Beecham can work in partnership investing in your future.

SB constantly reviews its Benefits Programme to ensure that it continues to be competitive in the market place.  As a result of the most recent review, SB is introducing a new Pension Plan for employees who join the company after 5 April 1997.  As a current employee, you have the choice of staying in the existing Plan or switching to the new Plan.

By now you should have received a letter giving you an estimate of the value of the benefits you have built up to date in the existing Plan.  If you choose to join the new Plan, a transfer will be made to your new Plan account equal to the value of your existing Plan benefits, at the time the transfer is made.

SB is committed to giving you clear and accurate information to help you make an informed choice.  Some of you are likely to be better off switching to the new Plan, whilst others would be better off staying in the existing Plan.  SB wants you to make the decision that is right for you.

IMPORTANT

This Decision Guide is designed to help you make your decision.  If you would like further guidance, SB has arranged a helpline.  The helpline is operated by Hogg Robinson Financial Services Limited and gives you the opportunity to discuss your options in detail with an independent party.

Helpline: 0800 163250

The helpline operators will help you through the decision process but cannot give individual financial advice over the telephone.

For financial advice specifically related to your decision, SB has negotiated a postal advice service, for a fixed fee of £40.  If you would like to take advantage of this facility, you should complete the questionnaire available from your local Human Resources department and send it to the address given on the questionnaire, along with a cheque for £40.

In addition, SB Direct offers you the services of two of the UK’s largest providers of independent financial advice as follows:

Hogg Robinson Financial Services

Hogg Robinson House, 42/46 Greyfriars Road, Reading RN1 1NN

Tel: 01734 395330

Sedgwick Financial Services

St Martin’s House, 31/35 Clarendon Road, Watford WD1 1JA

Tel: 01923 248911

In addition to this Guide, there are detailed booklets describing each of the Plans included in this pack.  These booklets also explain the defined terms used in this Decision Guide.  Nothing in this Guide overrides the respective rules of the Plans, which will apply in the event of any conflict.

OVERVIEW

How does each plan work?

The existing SB Pension Plan is what is known as a final salary plan.  With this type of plan, your benefits are based on how long you have been in the Plan and your Pensionable Salary when you retire or leave.  They do not depend on their contributions or the performance of the Plan’s investments.

The new Pension Plan is a money purchase plan.  It is a savings and investment plan for the future.  Contributions are paid into your personal account and invested.  Your account (that’s your savings adjusted for investment returns) is used to buy you a pension and other benefits when you retire.  If you leave SB before retirement, the full proceeds of your account are yours to leave invested or take with you to another pension arrangement.  The size of your pension will depend on a number of factors, including how much has been paid in, how well the investments have performed and the cost of buying your pension benefits at retirement.

Why is SB introducing the new plan?

The primary reason SB is introducing the new Plan is that it is expected to better meet the needs of our new employees in the future.  In addition to new employees, the new Plan may well suit many of our current employees, especially younger people who do not envisage spending their entire careers with one company.

The existing Plan has served us well.  It was introduced at a time when most people stayed with one company during their entire working lives.  It provides a good pension for those who retire after a full career with SB.  However, times have changed.  People are becoming more mobile and are likely to change employers several times during their careers.  SB does not want to encourage employees to leave but does want to provide a plan which may suit their needs better.

A number of our competitors have already made the switch to money purchase plans.  In many cases, employees were either forced to switch or not given the option to change plans.  We want to give our employees the choice.

From SB’s point of view, a key benefit of the new Plan is that costs will be more predictable.  However, the new Plan has not been introduced to save money.  Indeed, the overall cost to SB is likely to increase in the short term and, in the long term, the total cost is likely to be very similar to the existing plan.

What are the key differences between the two plans?

The two Plans work in different ways.

In the existing Plan, benefits are calculated using a set formula and are linked to your Pensionable Salary when you retire or leave.  Your benefits are paid for by your employee contributions and any investment returns they earn, with SB meeting the balance of the cost.

In the new Plan, contributions are set but benefits depend on investment performance and the cost of buying benefits at retirement.  This means that employees should take a keener interest in investment performance.  It is the employee who suffers when investment returns are poor.  Conversely, during periods of good investment returns, the gains, which previously benefited the company, go directly to the employee.

The Plans differ in other ways, as illustrated in section III.

YOUR DECISION

There is no simple answer to the question “which Plan is better for me?”  You should consider many factors, in particular, the two factors below, when making your decision.

· Your age now.

· Your age when you think you will leave SB.

The next few pages explain the significance of these factors.

Your age now.

Generally, the new Plan tends to favour younger employees.  This is because your new Plan account will have plenty of time to grow through contributions and investment returns.  Also, when you are a long way from retirement, you can afford to choose equity investments, which may go up and down in the short term, but which are likely to give higher returns over the long term.

Conversely, the existing Plan tends to suit older employees.  This is because the contributions SB pays to the existing Plan are likely to be higher than the 5% Core Contributions SB would pay on your behalf in the new Plan.  Also, if you are older you have less time before retirement, so you might have to choose investment options that give lower returns in exchange for greater security.

Your age when you think you will leave SB.

Your age when you think you may leave SB is the most important factor to consider when making your decision.  In general, the new Plan is likely to provide higher benefits than the existing Plan if you leave SB many years before retirement.

Ask yourself the following question: “At what age do I think I will leave SB?”  Then look at the chart below to see which Plan may be best for you.

[Mr Seymour fell into the black section on the chart -“Switching to the new Plan is likely to be best.”]

The chart is based on a number of assumptions, principally, that future investment returns will exceed salary increases by around 2% a year.  This assumption is based on the expected long-term performance of the UK market.  The following table shows how returns on equity investments have exceeded the increase in National Average Earnings for three 20-year periods ending on 31 December.

20 years to 31 December.

1970



8.0%

1980



0.5%

1990



4.0%
The chart also assumes that you will pay an extra 2% of your Contribution Salary in the form of AVCs (in the existing Plan) or Saver Contributions (in the new Plan) and, therefore, will receive Matching Contributions from SB.

If you fall into the blue section, the decision is not clear and is very sensitive to the assumptions used.  In general, if investment returns outpace your salary increases (including any promotions) by more than 2% a year, the new Plan may suit you better; if investment returns do not exceed your salary increases by 2% a year, the existing Plan may suit you better.  Also, if you are in the blue section and you do not intend to make Saver Contributions, you should probably stay in the existing Plan.

Another important factor is your risk tolerance.  This is how willing you are to take on greater investment risk to achieve your financial goals.

In the existing Plan, your benefits are guaranteed.  You know how much your pension is going to be (at least as a percentage of your final salary) and it does not depend on investment performance.  So, if you are very risk averse, you are likely to feel more comfortable in the existing Plan.

On the other hand, if you are willing to accept more risk in order to receive potentially higher benefits, you may find the new Plan suits you best.

The chart does not take into account the fact that if you switch to the new Plan, you will receive an enhanced transfer value.  In most cases, this means that anyone who thinks they will leave within, say, the next two years, is likely to be better off in the new Plan.  For example, a 48 year old who leaves within, say, six months may be better off switching.

The above is for general guidance only.  There is no way of knowing with certainty which Plan is better for you.  Ultimately, it is your decision and you should call the Helpline if you require more information.

WHAT HAPPENS IF I SWITCH TO THE NEW PLAN?

An account will be opened for you in the new Plan and the value of the benefits you have built up in the existing Plan – your transfer value – will be calculated and credited to your new account.

Your transfer value is the value of the benefits you have earned to date in the existing Plan.  It is calculated as the amount of money that needs to be invested at the time the transfer value is paid, in order to pay for your benefits when you retire.  It depends on your age, sex, salary, your length of service and the prevailing market conditions.  If you are young, the investment has a long time to grow before your retirement and therefore your transfer value may appear relatively small.

Normally, if you leave SB your transfer value is calculated on your Pensionable Salary at that time.  However, if you switch to the new Plan before 31 May 1997, your transfer value will reflect potential future salary increases.  This is because if you had stayed in the existing Plan, your benefits would be based on your Pensionable Salary when you retire or leave.

By now you should have received a letter showing your estimated transfer value as at 31 December 1996.  Your actual transfer value if you switch to the new Plan before 31 May 1997 will be recalculated and may be higher or lower than the figure shown.  This is because it will reflect your service up to the date you join the new Plan and market conditions at the time the transfer is made.  The transfer is due to take place later in the year once the final number of employees choosing to join is known.

Your transfer value will be used to buy units in the Common Investment Fund (CIF).  These will then be allocated to your account.  The CIF is where the assets of the existing Plan are held.  Once the transfer has taken place, you will have the option to change the investment of your account.  A full description of all the investment options can be found in the Pension Plan section of the Savings Guide and in the Investment Briefs also included in this pack.

Any Additional Voluntary Contributions (AVCs) you have paid in the past or are currently paying are unaffected. However, you now have a wider choice of investments for your AVCs (see the AVC Plan section of the Savings Guide).  If you want to change the level or the investment of your AVCs, you should complete a form available from your local Human Resources department.

You will not be able to switch back to the existing Plan in the future.

WHAT HAPPENS IF I STAY IN THE EXISTING PLAN?

Your contributions will continue at the present level and you will continue to build up benefits as you have in the past.

The existing Plan has been amended slightly to comply with recent legislation.  The key change is that pensions earned for service after 5 April 1997 will be guaranteed to increase, when in payment, in line with inflation – up to 5% a year.  (For pensions bought with the proceeds of your AVC account, you decide what level of increase you receive, if any).

As always SB – with the Trustees’ consent – may make further discretionary increases to your pension in payment (please refer to the updated existing Pension Plan booklet included with this pack).

Another legislative change relates to the basis on which the existing Plan contracts out of the State Earnings Related Pension Scheme (SERPS).  This change affects both Plans and details are included in the Pension Plan booklets included in this pack.

Any AVCs you have already made will continue to be invested in your AVC account.  However, you now have a wider choice of investments.  To find out about the new investment options, you should read the AVC plan section of the Savings Guide included in this Pack.

You will not have an automatic right to switch to the new Plan in the future.

WHAT SHOULD I DO NEXT?

If you have any questions, call the helpline which is manned by Hogg Robinson Financial Services Limited.

Helpline: 0800 163250

They will take you through all the relevant factors and help you decide which Plan might suit you best.  When you ring, make sure you have your personalised statement with you.

If you decide to stay in the existing Plan, you do not have to do anything.  You may, however, wish to read the Savings Guide (included with this pack).  The booklet describes the investment options in the new Plan.  These options are available to you for any Additional Voluntary Contributions you make.

If you decide to switch to the new Plan, you should:

· Read the Savings Guide (included in this pack).  This will help you decide what contributions you need to make to the new Plan and how you want your account to be invested.

· Complete the Application Form (included in this pack) and return it to your Human Resources department by:

31 March 1997.

Important:
If you feel that you need more time to make your decision, contact your local Human Resources department.  You will then have until the end of May to make your decision, but you will not start benefiting from the new Plan until the 1st of the month after your application has been processed.”

The Decision Guide went on to describe the features of the DB and DC sections in detail, under the following headings:

How much does it cost?

What do I receive if I leave SB before retirement?

What benefits do I receive at retirement?

What benefits do I receive if I retire early?

What does my family receive if I die in service?

What do I receive if I retire due to ill health?

How does leaving at the request of SB affect my pension?

How does maternity leave affect my benefits?

What are the death after retirement benefits?

6.
Mr Seymour received the May 1997 edition of the “employee pay and benefits newsletter” which included an article entitled “you and your future”.  It stated:

“The defined contribution pension plan hits the right button!  Have you joined it?  If not…

THIS IS YOUR LAST CHANCE TO JOIN…DEADLINE 31st MAY 97.

Well over fourteen hundred of your colleagues already have joined the new pension plan.

AND the facts emerging about the MAJORITY who have joined are that they…

· are younger members of the SB workforce

· have decided to invest substantially in equities

· have gone for the company matching contributions

There are still a few days left to join the new plan which started life in April this year.  ALL NEW SB UK employees are eligible to join, with existing employees being given a once only opportunity to join by the end of May.

The new plan has been widely communicated with employee presentations, comprehensive information packs, (which included a decision guide and application form), supported by poster campaigns at all UK sites, and features in previous issues of “your pay and benefits.”

If you have decided not to join then you need to take no action and you will continue, as before, to accrue benefits in the Defined Benefits Plan.

If…however, you HAVE decided to join, but haven’t completed an application form you still have a few days left to complete one and send to your local Human Resources department to beat the 31 May deadline.

THERE ARE PROS AND CONS AND DIFFERENCES BETWEEN THE DEFINED BENEFIT PLAN AND THE NEW DEFINED CONTRIBUTION PLAN WHICH MAY MAKE ONE SEEM MORE ATTRACTIVE THAN THE OTHER IN SOME RESPECTS AND MAYBE LESS SO IN OTHER RESPECTS.  THE CHOICE BETWEEN THEM THEREFORE CAN ONLY BE MADE ON AN INDIVIDUAL BASIS.

If you are still undecided then you could ring the Hogg Robinson dedicated HELPLINE on FREEPHONE 0800 163250.

Although Hoggs are unable to give you financial advice over the telephone, they can talk through things with you, explaining the various aspects and issues, on a completely confidential basis.

Independent financial advice is available by completing a pensions options questionnaire form obtainable from your local Human Resources department.

DON’T LET INERTIA MAKE THE DECISION FOR YOU – TAKE CONTROL!”

7.
Mr Seymour says that he telephoned the Hogg Robinson helpline and asked about early retirement.  He says that he was advised to stay in the DB section if he was contemplating this.
8.
Mr Seymour says that he then telephoned Sedgwick Financial Services and was told that the decision depended on individual circumstances.  He says that he was told that there was no set age at which the DB section became preferable to the DC section or vice versa.

9.
Mr Seymour decided to avail himself of the fixed fee advice service.  This was provided by Sedgwick Financial Services.  Mr Seymour filled in the questionnaire provided and wrote a covering letter giving details of his circumstances and aspirations.  He paid £40 to Sedgwick Financial Services.  Mr S, a senior consultant with Sedgwick Financial Services, wrote to Mr Seymour on 7 April 1997.  He enclosed benefit comparisons based on the information provided by Mr Seymour, prepared by a Fellow of the Institute of Actuaries.  Mr S recommended that Mr Seymour switched to the DC section.

10.
Mr Seymour telephoned Mr S following receipt of his letter.  Mr Seymour says that they had a wide ranging conversation about the benefit comparisons and the respective features of the DB and DC sections.

11.
Mr Seymour says that he agonised over his decision and thought things over for a month before deciding to switch to the DC section.

SUBMISSIONS

12.
Mr Seymour says:

12.1
SmithKline Beecham improperly encouraged him to switch from the DB section to the DC section.

12.2
He thought that the advice given by Sedgwick Financial Services was endorsed by SmithKline Beecham.  He trusted his employer to do the right thing and might not have followed Mr S’s advice had he realised that Sedgwick Financial Services was an independent financial adviser.  Sedgwick Financial Services was described as an independent financial adviser in the literature provided, but he did not realise the significance of this.
12.3
SmithKline Beecham should have pointed out to him that Sedgwick Financial Services’s activities were unregulated.  He has been unable to find a regulator to whom he can take his concerns about Sedgwick Financial Services.  
12.4
Recent newsletters from the pension scheme have shown that he would have been better off staying in the DB section.  This information, coupled with media coverage of DB and DC schemes, prompted him to complain.

12.5
He should be retrospectively reinstated in the DB section.

13.
SmithKline Beecham and the Trustee have responded jointly to Mr Seymour’s complaint.  They say:

13.1
They recognised that some members would find it difficult to decide which section they should be in.  They sought to provide unbiased advice to assist members.

13.2
The DB section is closed to new members and it is not possible for Mr Seymour to switch back into it.  The Decision Guide stated that it would not be possible to rejoin the DB section in the future.

13.3
The May 1997 edition of the employee pay and benefits newsletter was intended to ensure that scheme members made a positive decision whether to switch or not.  The newsletter’s claim that the DC section “hits the right button” was true, given that 1,500 members out of a total of 7,500 had chosen to join it.

13.4
They took reasonable care to ensure that Sedgwick Financial Services was a suitable firm to provide staff with independent financial advice.  They arranged for this to be provided at a modest cost.  Sedgwick Financial Services was an independent financial adviser and they are not responsible for the advice provided to Mr Seymour.  The questionnaire was devised by Sedgwick Financial Services.  Sedgwick Financial Services acted for Mr Seymour, not the employer or trustee.
13.5
It was not for them to explain to Mr Seymour what his rights would be in the event of his subsequently pursuing a complaint against Sedgwick Financial Services.

13.6
In 1997, they considered that switching to the DC section might be in the interests of some members, particularly those who were going to leave service in their 20s or 30s or very shortly after exercising the option.  Therefore it was reasonable to give members the opportunity to switch.

13.7
Mr Seymour is making his complaint with the benefit of hindsight as to investment returns.  He made a decision in 1997 after having taken professional advice.  I have no jurisdiction to determine his application due to the length of time that has elapsed.  In deciding to investigate and determine Mr Seymour’s application, I have disadvantaged the respondents, given that the company has merged with another and none of the senior personnel from 1997 are still in post.  In addition the trustee board has changed.  Opening matters after the passage of years may itself cause injustice to the respondents.

CONCLUSIONS

14.
The usual time limit for applications to be made to me is three years from the date of the alleged act or omission.  However, the three year period can run from the date on which the applicant first became aware of the alleged act or omission.  Mr Seymour says that in June 2004 he first became aware, from the pension scheme’s newsletter, that his pension in the DC section was worth 20% of the value it would have been had he remained in the DB section.  Mr Seymour says it was then that he realised that he had been improperly encouraged to switch to the DC section.  Subsequent media coverage confirmed this view.

15.
I accept that the passage of time can make it more difficult to respond effectively to an application made to me.  However, that is not part of the statutory test governing my jurisdiction, and in any event does not seem to have caused the respondents any difficulty.  Their solicitors have submitted a comprehensive bundle of documents relating to the events of 1997.  The company merger and changes in the trustee board do not appear to have any bearing on Mr Seymour’s application to me.

16.
There can be no doubt that Mr Seymour was aware of the advice of which he complains at the time it was given. However, I have a discretion to admit an application where it is reasonable in all the circumstances for the application not to have been made sooner.  Until Mr Seymour became aware of the consequences of having switched he had no reason to complain.  I have therefore concluded that the time period runs from June 2004 and have exercised discretion to treat Mr Seymour’s application as within my jurisdiction.

17.
The Decision Guide appears to me to be a reasonable attempt to explain the differences between the DB and DC sections.  I have reservations however about the chart stating that, based on Mr Seymour’s age, switching into the DC section would probably be best.  As the guide itself pointed out, the decision depended on individual circumstances.  However, the Decision Guide stated that it contained general advice only and that individual advice was available to those who needed it.

18.
The May 1997 newsletter could be viewed as unduly enthusiastic about the DC section, referring to it as “hitting the right button”.  However, the newsletter also made it plain that both sections had their advantages and disadvantages and members’ decisions depended on individual circumstances.

19.
I do not consider that the contents of the Decision Guide and May 1997 newsletter improperly encouraged Mr Seymour to switch to the DC section.  The two documents provided a considerable amount of factual information and stressed that individual circumstances made each case different, and overall presented a reasonably balanced view.

20.
I have seen no evidence to suggest that SmithKline Beecham or the trustee endorsed the advice given by Sedgwick Financial Services, who cannot be said to have been acting on behalf of either the employer or the trustee.  Mr Seymour says that he consulted Sedgwick Financial Services to obtain individual advice tailored to his circumstances.  Sedgwick Financial Services provided him with that advice.  Sedgwick Financial Services’ literature made it plain that it was an independent financial adviser and that the firm would provide private and confidential advice which would not be seen by the employer or trustee.  Mr Seymour may have misunderstood the role of an independent financial adviser, but I cannot see that his employer or the trustee was responsible for any such misunderstanding.
21.
Sedgwick Financial Services’ notepaper stated that it was regulated by the Personal Investment Authority.  Therefore I am unable to accept Mr Seymour’s contention that the firm’s activities were unregulated.  Sedgwick Financial Services is now part of Mercers, which is regulated by the Financial Services Authority.
22.
I can appreciate that Mr Seymour is unhappy about the way his decision has turned out.  However, he took it after being provided with a considerable amount of factual information about the DB and DC sections, including scheme booklets, and having taken independent financial advice.

23.
It follows that I do not uphold Mr Seymour’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

11 July 2007
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